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NORTH CAROLINA SERVICE CONTRACT
DARE COUNTY PURCHASE QRDER # /4 -023.5 3

THIS CONTRACT IS NOT VALID WITHOUT THE REQUIRED ACCOMPANYING /
CORRESPONDING PURCHASE ORDER

(CONTRACTOR /nitiats)

THIS CONTRACT is made and entered into this the 7th day of April, 2014, by and between the TOWN OF
MNAGS HEAD, a public body carporate of the State of Merth Carcling, (hereinafter referred to as “the TOWN") party of
the first part and MCNC, a North Carolina nonprofit corporation located at 3021 E. Cornwallis Road, PO Box 12889,
Research Triangle Park, NC 27709 {hereinafter referred to as "CONTRACTOR™), paity of the second part.

1. SERVICES TO BE PROVIDED AND AGREED CHARGES

The services and/or material to be furnished under this contract (hereinafter rafarred to collectively
as "SERVICES™) and agreed charges are as follows,

MCHNC shall provide Subseriber with 10Mbps Transport service and Internet

and/or National Research Networks access to the server raom in the Town of Nags

Head Town Hall, 5401 5. Creatan Hwy, Nags Head, NC, via NCREN connections in

the Research Triangle Park and Charlatte areas as designated by MONG,

2. DESCRIFTION OF PROJECT

See attached addendum entitled NCREN Access and Fiber Transport Service Subscription
Agreement, which is incarporated herein by reference.

3. TERM OF CONTRACT

The term of this CONTRACT for SERVICES shail be for three (3) years beginning on March 31,
2014 until the obligations of the CONTRACT are fulfilled and accepted by the TOWN pursuant to its terms or
until the CONTRACT is terminated pursuant to its terms. Either party may nonethelsss cancel this
CONTRACT, during its initial term ar any renewed term, and without fee or penalty, on sixty (60} days
written notice to the other party by certified mail or personal delivery or as otherwise provided in the
addendum attached to this Contract. The TOWHN will aot be entitled to a refund of any of the pricr
consideration paid before the SERVICES were terminated, This CONTRACT is subject to the avaflability of
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funds to purchase the specified SERVICES and may be terminated at any time if such funds become
unavailable.

Notwithstanding provisions of this Section 3 to the contrary, the following shall survive the
termination of this CONTRACT: any provision in Saction 1 regarding liquidated damages; the provisions af
Section 4 regarding accrued amounts payaie to CONTRACTOR; the pravisions of Section & regarding
indemnity; the provisions of Section 10 and the provisions of Paragraphs 2, 5, 6, 7 of the Addendum
attached hereto and Paragraph 4 of the Terms and Conditions attached hereto.

3. FAYMENT TO CONTRACTOR

The TOWN agrees to pay at the rates specified in the addendum for SERVICES satisfactorily
perfarmed in accordance with this contract, Unless otherwise specified, the CONTRACTOR shall submit an
itemnized invoice to the TOWN monthly for SERVICE fees. Payment will be processed promptly upon recaipt
and approval by the TOWN of the invoice. SERVICE fees shall be billed in advance, and all invoicas shall be
due and payable thirty {30) days after the date of the invoice.

5. INDEPENDENT CONTRACTOR

Bath the TOWN and the CONTRACTOR. agree that the CONTRACTOR shall act as an independent,
contractor and shall not represent itself as an agent or employee of the TOWN for any purpase in the
performance of the CONTRACTOR’S duties under this contract, Accordingly, the CONTRACTOR shall be
responsible for payment of all Federal, State and local taxes arising out of the CONTRACTOR'S activities in
accordance with this contract, including by way aof illustration by not Emitation, CONTRACTOR's Federal and
State income tax, Social Security tax, Unemployment Insurance taxes, and any other taxes or business
license feas as required to be paid by CONTRACTOR.

In performing the SERVICES, the CONTRACTOR is acting as an independent contractor and shall
perform SERVICES in accordance with currently approved methods and practice in the CONTRACTOR'S
professional capacity and in accordance with the standards of applicable professional organizations and
licensing agencies.,

. INSURANCE AND INDEMMNITY

The provisions of this Section & and any ather indernnity or held harmless provision provided or
incorporated as part of this Contract shall obligate the TOWN to provide indemnification gr hold harmless
only to the extent permitted by law. Except as otherwise provided by applicable law, the provisions of the
rext and the fourth paragraphs in this Section & shall not be limited by pravisions in this CONTRACT
otherwise limiting & party’s liakility.

Except as otherwise provided by applicable law, each party shall indemnify and save harmless the
other party, its agents and employees from and against all third party actions, {iability, claims, suits,
damages, cost or expenses of any kind which may be brought or made against said other party or which
said other party must pay and incur by reason of or In any manner resulting from injury, loss or damage to
persons or proparty resulting from negligent performance of or failure to perform any of the indemnifying
party’s ohligations under the terms of this CONTRACT, except in no event will CONTRACTOR be liable for
any loss of transport service andfor Internet andfor National Research Metworks access outage, damage to
or loss or destruction of data, damage to software or equipment, disclosure of data or any other loss,
damage, expense or inconvenience related thereto, including any incidental, consequential, or indiract
damages. Subscriber acknowledges that CONTRACTOR is not respansible for the nature or content of data
available via NCREM and waives all claims against CONTRACTOR whether in contract, tort, strict liabilfty, or
otherwise for damages, losses, and injuries in connection with ar arising out of the TOWN's ar its end

user{s1's access (o or use of NCREN and loss, destruction, damage and disclosure of data, Subscriber shall be
responsible, 1o the greatest extent of the law, for nolification to its users of any such damage. MCNC does not contrel

and is not liable or responsible for the canlent of any information transmilted by Subscriber or its users,
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If the TOWN has na duty or a limitation on any of its duties as to indemnity or hold harmless
provisions dug to applicable law, then, notwithstanding any provision to the contrary, said abatement or
limitation also shall apply as to COMTRACTOR's duties as to indemnity or hold harmless provisions so that
the effect of the indamnity and hold harmless provisions applicable under this CONTRACT are reciprocally
applied.

The CONTRACTOR shal! be fully responsible to the TOWN for the acts and omissions of
CONTRACTOR's sub-contractors and of persans either directly or indirectly employed by it, as the
CONTRACTOR 5 for the acts and omissions of persons directly employed by it. The TOWN shall ba fully
responsible to the CONTRACTOR for the acts and omissions of TOWN's sub-contractors and of parsons
either directly or indirectly employed by it, as the TOWHN is for the acts and omissions of persans directly
amployed by it,

In addition, the CONTRACTOR shall comply with the North Caroling Weorker's Compensation Act and
shall provide for the payment of workers’ compensation to its employees in the manner and to the extent
regquired by such Act. In the event the CONTRACTOR, is excluded from the requirements of such Act and
does not voluntarily carry workers’ compensation coverage, the CONTRACTOR shall carry or ensure that its
employees who provide the SERVICES carry reasonable medical/accident insurance for any injuries
sustained by its ermployaes or agents during the performance of SERVICES,

The CONTRALCTOR agrees ko furnish the TOWN proof of compliance with said Act or preof of
reasonable medicalfaccident insurance of its employess who provide the SERVICES upen request.

Each party upon reguest by the ather shall furnish a Certificate of Insurance from an insurance
company, llcensed bo do business in the State of North Carcling, verifying the existence of any insurance
coverage as required by this contract or, if not otherwise described, at industry standards. The Certificate
will provide for thirty (30) days advance notice in the event of lermination or cancellation of coverage.

P HEALTH AMD SAFETY

The CONTRACTOR shall be responsible for initiating, maintaining and supervising all safety
precaytions and programs in connection with CONTRACTOR'S and its agent’s perfarmance of the work, The
CONTRACTOR shall take all necessary precautions for the safety of, and shall provide the necessary
protection to prevent damage, injury or loss to all CONTRACTOR'S and its agent’s employees from
CONTRACTOR'S and its agent’s performance of the work and bodily injury to other persons who may be
affected by CONTRACTOR'S and its agent's negligent performance of the work.

3. MNON-DISCRIMINATION IN EMPLOYMENT

The CONTRACTOR shall nat discriminate against any employee or applicant for employment because
of age, sex, race, creed, or national origin, The CONTRACTOR shall take affirmative action ta ensure that
applicants are employed and that employees are treated during employment without regard to their age,
sex, race, creed, or national otigin. In the event the CONTRACTOR. is determined by the final order of an
appropriate agency or court to be in vialation of any non-discrirnination provision of federal, state or Jocal
law or this provision, this Contract may be cancelled, terminated or suspended in whole or in part by the
TOWHN, and the CONTRACTOR may be declared inaligitle for further contracts.

9. E-VERIFICATION OF EMPLOYEES

The CONTRACTOR represents and warrants that it has ensured and will ensure for itself and each
subcontractor that it uses to perform ohligations under this CONTRACT, that either;

{1} The CONTRACTOR ar subcontractor employs [ess than 25 employees; or



{2) The CONTRACTOR or subcontractor: {a) employs 25 ar more employees who are employed for &
maonths or more during a 12-consecutive-month period; and (b} has used the E-Verify program, which
pragram is operated by the United States Department of Homaland Security and is defined in N.C. Gen.
Stat. § 64-25 (5), to verify the work authorizatlon of each employse.

10. GOVERNING LAW

This contract shall be gaverned by and in accordance with the laws of the State of North Carolina.
A&ll actions relating in any way to this contract shall be brought in the General Court of Justice of the State of
Morth Carplina or in the Federal District Court for the Eastern District of North Carolina, and the parties
hereby submit, to venue in and the personal jurisdiction of the said Courts,

11, OTHER PROVISIONS

This Contract is subject to such additional pravisions as are set forth in any addendum executed
separately by each party and attached hereto.

12. CONTRACT DOCUMENTS/AMENDMENTS

This document together with the purchase order and any attached exhibits constitutes the entire
Contract bebween the said two parties and may only be madified by a written mutual agreement signed by
the parties and attached hereta. Notwithstanding any provision in any attached addendum or exhibit to the
contrary, in the event of any canflict between this contract {as considered without any attached addendum
or exhibit} and any attached docurments {including any addendum cr exhibit), the contract language will
prevail except limitations of liability {which limitations of liability shall not be deemed to include
indemnification provisions) in any attached addendum or exhibit will prevall except as expressly limiked in
Section & abave,



13. SIGNATURES

Both the TOWN and the CONTRACTOR agree to the above contract.

~ TOWN OF NAGS HEAD

E?'%

Title;:_ Town Manager

Nl g

Witnessed ar Attested Ey:;

Date: April 7, 2014
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G \\
/()\Mﬂ h\l\ﬁ(——\ S HEAD CONTRACTOR: MCNC

Witnessed or Attested By:

Terri McGaughey, Secretary . - e /
Corporate Seal: By:

Printed Name: Patricia L. Moody

Title: CFO{Treasurer

Date: April 7, 2014

"This instrument has been pre: dited in t
Control Act.”

manner required by the Local Government Buglget and Flscal

Y- 1-17

/' " Finance Officer

APPROVED A5 TO FORM AND LEGAL SUFFICIENCY.

})WN ATTORNEY




Addendum

it - NCREN G
. Access and Fiber Transport Service
Subscription Agreement |

This Subscription Agreement {the “Agreement'} is executed by and between Town of Nags Head
"Subscriber'}), and MCNC, a Marth Carglina nonprofit corporation; and this Agreement is incorporated as an
addendum to a certain contract by and betweaen MCNC and Subscriber which incomporates this Agreement by
referance (the "Contract”).

1. Commencing on the acceptance date, (the "Effective Date"), unless terminated as stated in paragraph 4
below, {a) Subscriber subscribes to MCNC's inferactive telecommunications network known a5 the MNorth
Carolina Research and Education Nebwork {"NCREN"} for gateway access io backbone Internet andfor
MNational Research Networks services and (b) in accordance with the terms of this Agreement and the
Contract and the terms and conditions attached hereto MCHC agrees to provide the services to Subscriber
specified in the Scape of Wark section attached hereto (the “Services™).

2. Subscriber agrees to pay MCNC a monthly fee of $635.00 for Internet Access and direct fiber transport
services at 10Mbps secured by MCNC at Subscriber's incation, Additional capacity is available at additional
rates throughout the term of this Agreement. All fees shall be hilled monthly, in advance, and all invoices
shall_be due and pavyable thirty (30) days after the receipt of invaice. All Services shall be billed separately.
Payments not received within 30 days after receipt of invoice may result in Services deactivation.

2. Subscribar has read, understands, and agrees to abide by the Acceptable Use Policies attached hereto
and the Terms and Conditions set forth in this Agreement and attached hereto. If Subscriber or Subscriber's
customers, employees, faculty, patrons, sludents, visitors, or any other person who is granted access to
Sukscribers facilities or services (referred to collectively as “Users') fail to abide by the Acceptable Lise
Policies and the Terms and Conditions, MCNC may terminate Subscriber's or Subscriber's Users access, at
MCNC's sole discretion, with 24 hours notice and Subscriber shall be liable for and, except as otherwise
provided by applicable law, indemnify and hold harmless MCNG with respect to any such failure.

4. The provisions of this Section 4 are subiect to and in no way limit the termination provisions provided in
the Contract. The term of this Agreament shall be from the Effective Daie and continue for 36 months
unless Subscriber or MONG provides the other party with written notice or unless the Contract is terminated
as provided in Section 3 of the Contract, which termination shall also terminate this Agreement.  This
Agreement will renew awtomatically for successive one-year perigds every anniversary unless Subscriber
pravides MCNC with written notice of its desire to terminate the Agreement no less than 60 days prior to the
end of the current termor unless the Contract is terminated as provided in Section 3 of the Contract, which
termination shall also terminate this Agreement. Fees may he adjusted annually by MCNC, provided,
however, MCMNC shall give Subseriber at least sixty (60) days prior notice of any such fee increass. |If
Subscriber objects in writing to any such fee increase within sixty (60) days of receipt of said notice, then
Subscriber and MCHNC shall attempt to agree on an mutually acceptable fee increase, and the previous (nan-
adjusted) fees shall continue ontil such agreement is achieved. If either party determines that such
agreement is not likely, then that party may terminate the Agreement upon sixty (80) days' notice, as provide
in Section 3 of the Agreement, Provisions of Paragraphs 3, 5, 8, 7 and Paragraph 4 of the Terms and
Conditions survive any termination, including, but not limited to, any termination initiated by MCONC as set out
in paragraphs 2, 3, 6 or 7 of this Agreement,

5, MCNC will use commercially reasonable efforts to provide the highest practical level and guality of
service; however, Subscriber agrees that MCNC makes no warranties, express or implied in connection with
NCREN, Subscriber agrees that MCNC will not be liable for any loss of service or other outage, damage (o
dala, software or equipment, or any other loss, damage, expense or inconvenience, including any incidental,
consequential, or indirect damages. Subscriber acknowledges that MCNC is not responsible for the nature
or content of data available via NCREN, and, except as otherwise provided in the indemnification provisions
of the Contract, hereby waives all claims against MCNC whether in contract, tort, or strict liability, for
damages, losses, ar injuries in cohnection with ar arising out of Subscriber's access lo or use of NCREN.

7




6. Subscriber warrants, represents and covenants that Subseriber and all data delivered to and transported
an the MCNC network or otherwise the subject of the Services, and all content, access, release, storage.
use and any and all other activities in respect thereto, is and wili be compliant with federal, state, and local
regulations, rules, standards, and practices as may be applicable to Subscriber and such data including
compliance with applicable rules, regulations, and standards under the HIPAA Security and Privacy Rules
and The Family Educational Rights and Privacy Act, the Graham-Leach-Bliley Act, export contral laws and
requlations, Payment Card Industry Data Security Standards, and Subscriber's data security policies and
procedures. Subscriber further covenants that it will not allow access to the Services to any Users, person,
or entity whose use of the Services is in any manner in breach or viclation of the foregoing compliance
responsibility requirements. Subscriber agrees to immediately notify MCNC of, and remedy, the breach or
violation of, the foregoing warranties, representations, and covenants. If the Subscriber fails to timely
remedy any such breach or violation, Subscriber agrees that MCNC may terminate Subscriber's or Users'
access, at MCNGC's sole discretion, with 24 haurs notice or shorter depending on the circumstances, as
determined solety by MCNC, and, except as otherwise provided by applicable law, Subscriber shall be liable
for and indemnify and hold harmless MCNC with respect to such breach or violation of the warranties,
representations and covenants hereunder.

7. Subscribers are permitted to use the Imternet and National Research Networks services solely for
Subscribers’ Users. Subscribers will maintain integrity of the Internet and Mational Research Networks
routing table by not announcing these routes to non-educationfresearch based users. |f Subscriber ar
Subscriber's Users fail to abide with this provision, Subscriber agrees that MCNC may terminate
Subscriber's andfor Subscriber's Users access, at MCHNC's sole discretion, with 24 hours nofice and, except
as otherwise provided by applicable law, Subscriber shall be Kable for and indemnify and hold harmless
MCMC with respect to any such breach or violation.

8. The Scope of Work, Acceptable Use Polictes ("AUP™), Terms and Conditions, and NCREN 3ervices
Technical Information Form and Escalation Lists attached hereto are hereby incorporated into this
Agreement and made part hereof. {f, under any provisions of the AUP, the AUP or the AUP provided by an
upstream provider is medified 50 as to make Subscriber liable for the payment of any expenses in excess of
those othenwise required under the Contract and Agreement, then Subscriber may terminate the Contract
and Agreement on written notice given by Subscriber to MCMC within thirty {30) days of said medificatian

SUBSCRIBER : TOWN OF NAGS HEAD mcw/cO % /

By: C /‘"‘%‘ /'Q’/;——' By: Méf‘}{/ P17

Signature 7 =2 Signature 7/ /
C ] 1% Og, !9\,.!"(\ Fatricia L. Moody

Name (PRINT or TYPE) ¢ Name

Title; EG A M‘R“"é—f( CFO/Treasurer

April 7, 2014 April 7, 2014

Signature Date Sighature Date



SCOPE OF WORK

MCHNC shall provide Subscriber with 10Mbps Transport service and Internet and/or National
Research Networks access to the server room in the Town of Nags Head Town Hall, 5401 3.
Croatan Hwy, Nags Head, NC, via NCREN connections in the Research Triangle Park and
Charlotte areas as designated by MCNC,

MCNC will use commercially reasonable efforts to manage such access 24 hours a day, 7 days
per week with full operation support either via on-site assistance or pager access.

MCHNC will use commercially reasonable efforts to coordinate 99.5% averapge monthly uptime
of the Internet facilities owned by MCNC, MCNC 1s not responsible for and makes no
representation regarding components or downtime of the Service not owned by MCNC.
MCNC will provide a single point of contact for this service arrangement.

Subscriber will be required to provide conditioned space and continucus generator capable
power to the equipment located at the site supplying the service.



MICNC
Acceptable Use Policies (AUP)

1. Subscriber and Subscriber’s emplovees, faculty, patrons, students, visitors, or any other
purson that is granted access to Subscribers facilities or services [referred to collectively as
“Users”|shall avoid unnecessary network traffic and interference with other Users.

a. Subscriber and its Users shall not use the Service for any unlawiul purpase. Without limiting
the foregoing, Subscriber shall not permit its users to use the Services in violationn af laws
relating to copyright, trademark or libel/ slander,

b. Unsolicited advertising by Subscriber or Subscriber’s Users is strictly forbidden., For the
purpese of this Policy, "unsalicited advertising” includes any transmission that describes
goads or services and that is initiated by a vender, provider, retailer, reselicr, distributor or
manufacturer of the described goods or services, or by a third party retained by, affiliated
with, or related to the vendor, provider, retailer, reseller, distributor or manufacturer, or that
meets the definition of any federal or relevant state law concerning unseliciled advertising
sometimes referred to as *SPAM.” This prohibition does not include either (i) discussions of a
producl or service's relative advantages and disadvantages by users of those products or
services {unless thg user is also the vendor, provider, retailer, reseller, distributor or
manufacturer, or related to ar affilizted with the vendor, provider, retailer, reseller, distributor
or manufacturer), {{i) responses to questions, but only if such responses are direct replics to
those who inquired via electronic mail, (i) mailings to individuals or entities on a mailing list
so long as the individual or entity voluntarily placed his/her or its name on the mailing list, or
{is) exceptions recognized by federal or relevant state law.

¢. Any other type of mass mailing by Subscriber or Subscriber's Users resuiting in unsolicited
advertising or network spamming is strictly forbidden.

d. HNeither Subscriber nor Subscriber's Users shall use the Services to stalk others, pest. transmit, or
priginate any untawful, threatening, abusive, fraudulent, hateful, defamatory, obscene, or pornographic
communication, or any communication where the message, or its transmission or distribution, would
constitute or would encourage conduct that would constitute a criminal offense, give rise to civil liability,
or otherwise violate any local, state, national, or international law.

e. HNeither Subscriber nor Subscriber's Users shall access or attempt to gain access to any other
User's or non-User's account or to any nonpublic or restricted portions of the MCNC
networks. Also, neither Subscriber nor Subscriber’s Users shall intercept or attempt to
intercept data transmissions of any kind.

2. Subscriber acknowledges and agrees that MCNC has broad authority to interpret and appy
these Acceptable Use Pelicies, in its sole discretion. MCNC may meodily or amend the AUP at
any time. MCNC shall provide notice of any such medifications or amendments by U5 Mail,
facsimile, email, or by posting a new policy on the MCNC website. 3Subscriber shall review
regularly notices posted on-line. In the case of U.3. Mail, the modified AUP is effective three
business days alter mailing, for facsimile and emails, the modified AUFP ig effective as of the
date sent by MCNC, and when MCNC posts a madified AUP it is effective upon posting. In all
cascs, the modifled AUP is effective regardless of whether Subscriber actually reads such

notice,

10



3. Upon receipt of notification by MCNC that Subscriber or Subscriber's Users have violated
either the Acceptable Use Policies as set out in this document or the Acceptable Use Palicies
incorporated into this Agreement under Paragraph 3, Subscriber shall immediately terminate
internet access for the User in violation of the Acceptable Use Policies and shall provide MCNC
with written verification, through letter sent via U8 Mail, facsimile, or electronic mail, of such
termination. If Subscriber either does not terminate internet access for the User in violation
of the relevant AUP or that same User is again found in vielation of the Acceptable Uze
Policies, MCNC may terminate Subscriber’s service with 24 hours notice, I a total of four or
more violations of the Acceptable Use Policies occur by Subscriber or any of Subscriber’s
Ugers {including a combination of differgnt Users) within a one-month pernied, MCNC may
terminate Subscriber’s service with 24 hours notice, Metice to Subscriber shall be writtenn and
given pursuant to the Subscriber Escalation List,

4, Any viglation of cither this AUP or an AUP incorporated by reference as set out in paragraph &
that allows MCHNC to terminate Subscriber’s service entitles MCNC to terminate the Contract
and the NOCREN Acoczs and Fiber Transport Service Subscription Agreement (“Agreement”).
Subject to the limitations provided in the Contract and except as hmited by applicable law,
Subscriber will be liable for and indemnify MCNC against any liabilitics incurred by them as a
result of any breach of this Apreement or the AUP,

5. MCHNC's Acceptable Use Policy fully incorporates, by reference, all Acceptalile Use Policies and
Metwork Policies of it$ current upstream networke service providers., Both MUNC and itz
upstream providers reserve the right to amend or modify these Acceptable Use Policies at any
time. MCNC also reserves the right to change or add providers at any time. Subscriber can
find a list of MCNC's providers on MONC's website.

6. Use of the Services for commercial activity of any kind by Subseriber or Subscriber's Users is
strictly forbidden. If Subscriber or Subscriber's Users desire to engage in commercial activity
using the Services, Subscriber must cnter inte a separate Agreement and pay for a separate
commercial service arrangement with MCNC, "Commercial activity” for the purpose of this
Apreement is defined as any profit-orented activity,

INITIALS: SUBSCRIBER Cé) MCNC: /M
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TERMS AND CONDITIONS

1. Acceptaoce: Products or Services provided by
MOMC shall be governed by these terms and
conditions, Mo changes i these terms or
conditions {including any waiver thereofj shall be
valid unless in writing and signed by both parties,
Except for the terms and conditions provided in
the Contract, Subscriber acknowledges that the
terms and conditions in this Agreement replace
and supersede (2} any other termas and conditions
regarding the subject matter of this Agrecment
and [b) any and all terms and conditions that may
ke subsequently or may bhave heen printed on
Subscriber's written inquiry, orders, or other
documentation as to said subject matter.

2. Delivery Schedule: MCKC will deliver the
products and services to be provided herevnder by
the delivery date in the Scope of Work section of
this Agreement or, if no such dare is provided
therein, by the Effective Date.

3. Maintenance Schedule: MONC will provide
one week advance notice for  scheduled
maintenanoe and planned outages of the fiber or
capacity service, and  twenty-four [24] hours
advanced notice for cmergency maintcnance,;
howewer, no notice i reguired for response (o
service problem and/or maintenance and repair of
anl outage or imminent outage of the fiber,
capacity, or other scrvices or lacility, MCNC's
normal meintsnanee window ts midnight to 500
a1, local time,

4. Owmership of New Developments, Equipment
and Fiber: MCNC shall retain ownership of, and
Suhscriber shall clatm no  interest  in,  the
proprictary technology and processes of MONC,
MCNC shall retain ownership of all equipment
which MCNC may provide to Subscriber to be
utilized for the network connection. MONC will be
responsible for all mamtenance Costs associated
with this equipment. Il fiber is being constructed,
MCHC shall be the awner af the hber and
Subscriber, by signing this Agrcement, grants to
MCNC an casement for constructing, maintaining,
repairittg, replacing, and otherwise accessing the
fiber in and around where the hber s located:
except, il all of the services are terminated, then
upan said service termination Subscriber shall be
the owner of the portion of said hber on
Subscriher's praperty orly, and MONC's interest in
gaid portion of the fiber, all dizties related thereio,
and said easement shall terminace and MCONC may
disconnect said fiber portion from  MCNC's
remainimg fiber. This provision of this paragraph
shall survive the termination of this Agrecment,

5. Taxes: All foreign, federal, state and local
taxes, and all dutics and pgovernmental fees,
whether stated in the Agrecment or not, shall be
the oblipation of Subscriber except for taxcs, if
any, aon MCNC's income, property, and
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cmployment of MCNC employess. To the extent
that MCNC is required or permitted to collect from
Subscriber  any Governmental Charges in
connection with MCMNC  furnishing its Scrvices,
MCNC  shall retain the dight to do so.
Governmental Charges are charges that result
from the application, enforcement or inlerpretation
of existing, new or reviscd laws or regualalions,
actions taken by federal, state, local ar foreign
regllatory suthorities, or judicial acks or decisions
that dirgetly or indirectly impose costs on MCNC,
Governmental Charges include, but are not limited
to, those arising oui of local, state, federal, foreign
and third party acticns, programs or requirements
relating to Universal Service, number portability,

TRS, ES11, access, rcciprocal compensation,
franchising and CALEA.
6. Hepresentationg:; Indemnification: Zervice:s

specified in this Agreement will be performed per
the Scope of Work section of this Agrecment.
Howevar, MCHNC cannol puaraptes  that  any
specific product, innovation ar process will result
from ttg efforts hereunder.

Subscriber recognizes and accepts that MCNC's

efforts  angd obligations hereunder may  he
contingent in parl Upon the materials and
apccificalions il receives  from  Subscriber.

Subscriber also recognizes that certain materials it
delivers to MCHC may be Tragile, delective and for
unusable for the reguested services, and that
these materials may be subject to breakage,

destruction o may  otherwise be  rendered
unusable during the provision of services
hereunder.

7. Limitation of Lizbility: NEITHER MCKNC NOR
THIRD PARTY PROVIDERS OF COMPONENTS OF
SERVICE OR EQUIPMENT (INDIVIDUALLY OR
COLLECTIVELY, °“THIRD PARTY PROVIDERS
MAKE ANY REPRESENTATION OR WARRANTY TO
SUBSCRIBER OF ANY KIND, INCLUDMNG BUT
NOT LIMITED TO, WARRANTIES OF FITNESS FOR
A PARTICULAR PURFOSE QR
MERCHANTABILITY, NOR ARE  ANY SUCH
WARRANTIES TC BE IMPLIED WITH RESPECT TO
THE PREODUCT OR SERVICES FURNISHED TO
SUBRSCRIBER, AND ALL SUCH IMPLIED
WARRAMNTIES ARE HEREDRY DISCLAIMED, IN NG
EVENT S3HALL MCNCT OR  THIED PARTY
FROVIDERS BE LIABLE TO SULESCRIBER FOR
EXPENSES, DAMAGES OR OTHER LOSSES
iINCURRED BY SUBSCRIBER AS A RESVLT OF
DELIVERY DELAYS; FOR SPECIAL,
CONSEQUENTIAL OR EXEMPLARY DAMAGES,
OR FOR "LOST PROFITS" OR LOST DATA,
INCURRED EY SUBSCRIBEE ARISING FROM OR
RELATING IN ANY WAY TO THIS AGREEMERT OR
COMPONENTS OF SERVICE OR EQUIPMENT
FURNISHED BY THIRD PARTY FROVIDERE, OR
FOR ANY ACTUAL DAMAGES IWCURRED BY
SUBSCRIBER DUE TO ANY COMPONENTS OF



SERVICE OR EQUIPMENT FURNISHED BY THIRD
PARTY PROVIDERE, SUBSCRIBER WAIVES ANY
CLAIMS IT MAY HAVE AS TO COMPONENTS OF
SERVICE OR EQUIFMENT FURKNISHED BY THIRD
PAETY PROVIDERS., ORAL STATEMENTS MADE
BY MCNC'E EMPLOYEES AND AGENTS 0O NOT
CONSTITUTE WARRANTIES, SHALL KOT BE
RELIED UPCN AS SUCH BY SUBSCRIBER, AND
ARE NOT PART OF THIS AGREEMENT. 1N NO
EVENT SHALL MCNC'S AGGREGATE LIABILITY
UMDER THIS AGREEMENT EXCEED THE
AMOUNTS ACTUALLY RECEIVELDR BY MCNC
FROM SUBSCRIBER DURING THE TWELVE
MONTH PERIOD IMMEDIATELY PRECEDING THE
DATE UPON WHICH THE CLAIM GIVING RISE TO
SUCH LIABILITY FIRST AROSE. Third FParty
Providers are a thivd party benelciary of this
paragraph.

8. Customer Data Disclaimer: While MCNC
makes  every  reasonable  effort w protect
Subscriter’s data stored or transmitted on MONC's
systemn, MCNC will not be held liable for any
damage to Subscriber’s data including but not
limaced tor  lost, destroyed, damaged, or disclosed
as the result of equipment failure, break-in o the
system or other causes. Subscriber acknowledges
and agress that the nature of the system or
Hervices 15 not secure and therebhy MONC MAKES
NO WARRANTY AS TO THE PROTECTION OF
SLUESCRIBER'S DATA. Suhscriber agrees to
release and not heold liable MONC for any damage
to Subscriber's data including but not limited to:
lost, destroyed, damaged or disclosure as a cesult
of cguipment failure, break-in to the syslem or
ather causes,

23 Force Majeure: In the cvent that cither
Party is prevented from performing, or is unable to

perform, any aof itz obligations under this
Agreement duc to any  capse  beyvond  the
reasonable control of the Party invoking  this

provision, including but neot limied to Acts of
Nature [inclading fire, food, ecarthquake, storm,
Brurricane or other natural disaster], war, invasion,
act of foreign enemies, hostilities {whether war is
declared or not), civil war, rebeollion, revolution,
insurrectinn,  military  or  usarped power  or
confiscation, terrorist actinities,

nalionalizaticn, government sanction,
blockage, embargo, labor dispute, strike,
lnckout  or interruption or  failure  of

electricity, the affected Party's performance
shall be temporarily excused and no party is
entitled to terminate this Agreement duc to
such occurrence; provided, that the affected
Party resumes performance as soon as it is
reasonably able ta do so and that the affected
Party (a] provides the other Party prompt
notice of the nature of the event, (b uses
commercially reasonable efiorts to address
and mitigate the cause and effect of such
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event, {¢] provides prompt notice of the end of
such event.

100, Woiver  of Subrogation: To the extent
permitted by law, Subscriber, on ils own behall
and on the behall of its affiliates, directors,
officers, emplovees, and insurers, hereby waives
and releazes MCNC, its  directors, officers,
employees, contractors and others working on
behalf of MCHC from any and all liability or
responstbility to Subscnber, ity alliliates,
directors, officers, emplovess, and insurers or
anyone claiming through or under Subscriber, its
alhliates, directors, officers, employeess, and
insurers, by way of subrogation or otherwise, for
any bodily, loss and damapge to property, and any
and all damages, costs, and liability insured by
any sell insurance of, and any insurance
maintained by, Subscriber, whether cauged by
fireg, any other casualty, or otherwisc, unless
caused by the {ault or negligence of MCNC, its
directors, officers, emplavees, contractors  or
cthers working on behalf of MCHC.

l1l. Confidentiality: All material and information
provided to MONC shall be considered non-
confidential unless it is expressly identilied as
"confidential.”

1Z. General Provisions: This Agresment shail be
construed and interpreted seolely in ascordance
with the laws of North Carolina. MCNC's remedics
as sct forth herein are oot exclusive. Any delay or
amission in exercising any rght hereunder, or any
waiver of any single breach or defawlt hereunder,
shall mot be deemed to be a waiver of such night or
of any other right, breach or default. This
Agreement and any attachments contain the full
understanding of the parties with respect w the
subject matler hereof. The provisions of the
Aprecment zhall be severable, and the
invalidity, illegality ar unenforceability of any
provizien shall not affect the enforceability or
validity of any other
Provision,

INITIALS: Subscriber _C'Q MCNC ,,;ﬂ_ééfz




MCNC

NMCREN SERVICES TECHNICAL INFORMATION FORM

Company Name

Town of Nags Head

Service Dates (Please nate it could be up to 30 days before Service Begins)

Requested Date far Service

Activation Date/Billing Start Date

Deactivation Date '

Technical Contacts - 2 Required

Contact 1 Contact 2
Name Allen Massey Mark Bernard
Address 5401 S, Croatan Hwy, Nags Head | 5401 8. Croatan Hwy, Nags Head
Phone 252-443-2003 252-449-2010
Fax 252-441-4680 252-441-4680
Cell 252-216-6297
Email Allen.massey@nagsheadnc.gov mark bernard@nagsheadne.gov
Billing Contact Service Address

Contact Service Address
Name Kim Kenny 2200 Lark Avenue, Nags Head
Address PO Box 99 Nags Head, NC 27959 | 5401 S. Croatan Ave, Nags Head
Pheone 252-441-5508
Fax 252-441-4680
Email Kim_kenny@nagsheadnc.gov

Connection Type
Please Check One
(] Direct circuit
(] Frame-relay
(] Other - Specify

Speed: 10M

Domain name

Please Check One

(] New [Submitted by MCHNC and billed directiy to Subscriber]
Preferred Domain Name:

B Existing Domain Name: (nagsheadnc.gov)

Special Needs:

{Example - Site Specific After Hours Procedures)

ITEMS BELOW TQ BE COMPLETED BY MCHNC:
DNS provided by
Flagse Check One
[ MCNG
ElCustomer
Server IP Address — Specify
IF Addresses:
Flzase Check One

Yersion 11.2013
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MCNC Project Contract Town of Nags Head
April 7, 2014

Mew — MCNC will provide 1P addrasses based on need. Please provide the current number of public
IP addresses in use by your Organization and projected number to be in use over the next year.
Current: 16 Projected: 20
[ Existing - Please provide IP ranges currently assigned or allocated to your Organization.
Numbers
In-addr DNE Server 1P Address
Please call NCREN Network Engineering at 919.248.1111 or via e-mail at troublei@ncren.net for
service and f or support




MCNC Project Contract Town of Nags Head
April 7, 2014

ACCEPTANCE OF SERVICE

The undersigned parties acknowledge and agree that the services described in the
NCRLEN Transport Agreement (“Agreement™) between Town of Nags Head (“Subscriber”™) and
MCNC have been aceepted or deemed accepted by the Subscriber as of the date below. This
acceptance date 15 the agreed Elfective Date as referenced in Paragraph | and 4 of the
Apreement.  This Acknowledgment of Acceptance is incorporated by reference into the
Apreement on the termns and conditions of the Agreement

Acceptance Date: , 20

Location:

IN WITNESS WHEREQF, the parties have signed this Acknowledgement of Acceptance
of Service.

MCNC Subscriber: Town of Nags Head
By: By:

Name: Name:

Title: Title:




TOWN OF NAGS HEAD .

PO BOX 99 Purchase Order/Voucher
501 SOUTHGEEDATAK) K CHMAY THIS NUMBER MUST APPEAR ON ALL INVOICES,
NAGS HEAD, NC 27959 PACKING LISTS, CORRESPONDENCE, ETC.
Phone: (252)441-5508
- . NO 14-02353
SHPTO |
TOWH CF WAGS HEAD / IT DEPT CRDER DATE: 03/21714
SA0T 5 CREIATAN HWY (p0 230X 9%) DELIVERY DATE: 01/2EB/14
MEGE BRLER, N2 21a54% STATE CONTRACT:
VENDOR ACCT MUM:
> — < YEMDORPHOMNE #: (919)24B-1E20
+ VENDOR ] Vendor #: MCNCIHID S VENDOR FAX #: (919)248-1101
MoRC REQUISITION #: R140072%
J02l B CORENWALL.S ROAD . ATTH: ACCOUNTS PAYABLE
S0 £ Lo [ MAILINVOICETO: | s
PosSEARCH TRTANGLE PR, NI 27709-2539 NAGS HEHD, NC 27959
- J
QUANTITY DESCHIFTION ACCOUNT NG LIMIT PRICE TOTAL
.00 AT LA Cll-"'mRC.ES FO0R FY 13-14 10-%41-"-5322-05 L TR ] 1,400, Ul
INTERMEDT DOGT3
FER CGMITRRINT
FRTIVMATED & HIHTIS MAYHM=HT: MaY AN JUNE
Al 1,500 00

THIS INSTRUMENT HAS BEEN PREAUDITED IN THE MANNERW

REQUIRED BY THE LOCAL GOVERNMENT BUDGET AND FISCAL
CONTROL ACT.

J

7 A

FINAN@GE OFFiCER [ " PURCHASING AGENT

Please contact the Tewn of Nags Head if the prices indicated are not correct. The Town of Nags Head will not be respensible for
\___incorrect pricing after the Purchase Order is received by the vendeot for purchasing.




