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SECTION 2.1 PURPOSE AND INTENT; DUTIES SPECIFIED.

2.1.1. It is the intent of this Article that all questions arising in connection with the enforcement of this
UDO shall be presented first to the UDO Administrator, and that such questions shall be presented to
the Board of Adjustment only on appeal from a decision of the UDO Administrator. From the decision of
the Board of Adjustment, recourse shall be had to courts as provided by law.

2.1.2. It is the intent of this Article that the duties of the Board of Commissioners in connection with this
UDO shall not include the hearing and deciding on disputed questions that may arise in connection with
enforcement, but that the procedure for determining such questions shall be as set out in Section 2.5,
Board of Adjustment and Article 3, Part Ill, Quasi-Judicial Procedures. The duties of the Board of
Commissioners in connection with this UDO shall be to render decisions on site plans, conditional use
applications, and vested right applications, as well as decisions pertaining to any proposed amendment
of this UDO or zoning map as outlined in Article 3, Legislative/Quasi-Judicial Procedures, and Article 4,
Development Review Process.

2.1.3. It is the intent of this Article that the Planning Board review, gather information, and make
recommendations to the Board of Commissioners on site plans, conditional use applications, and vested
right applications as required by Article 3, Legislative/Quasi-Judicial Procedures, and Article 4,
Development Review Process. The Planning Board also shall review and make recommendations to the
Board of Commissioners concerning any proposed amendment of this UDO or map as required by
Section 3.5, UDO Text Amendment/Zoning Map Amendment. The duties of the Planning Board are of an
advisory nature to assist the Board of Commissioners in making its determinations.

2.1.4. Any recourse afforded the public seeking relief from a decision of the Board of Commissioners
shall not be to the Board of Adjustment, but only to the courts as provided by law.

2.1.5. Recourse to the courts from any decision of the Board of Commissioners shall be in the nature of
certiorari. Any petition for review by the Superior Court shall be filed with the Clerk of Superior Court
within thirty (30) days after the decision of the Board of Commissioners is made. Any such decision is
that which is determined by a majority vote of a quorum of the Board of Commissioners in an open
session at which the matter under consideration has appeared on the agenda of the Board of
Commissioners.

SECTION 2.2 UDO ADMINISTRATOR.

2.2.1. The Director of Planning and Development shall be designated as the UDO Administrator and shall
be responsible for the administration and enforcement of the provisions of this UDO. The UDO
Administrator may be provided with the assistance of such other persons as may be directed or
authorized by the Town Manager.

2.2.2. In administering the provisions of this UDO, the UDO Administrator shall:
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2.2.2.1. Enforce the provisions of this UDO in accordance with Section 1.10, Violation of UDO
Regulations.

2.2.2.2. Make and maintain records of all applications for permits, conditional uses, and
requests listed herein, and records of all permits issued or denied, with notations of all special
conditions or modifications involved.

2.2.2.3. File and safely keep copies of all plans and permits/applications submitted, and the
same shall form a part of the records of the UDO Administrator’s office and shall be available for
inspection at reasonable times by any interested party.

2.2.2.4. Conduct pre-application and sketch plan meetings with applicants for development
approval as necessary or appropriate in accordance with Article 4, Development Review Process.

2.2.2.5. Transmit to the Planning Board, Board of Commissioners, and/or the Board of
Adjustment all applications and plans for which their review and approval is required along with
a report of recommendations as may be required.

2.2.2.6. Review, make recommendations on, and approve zoning permit applications, minor site
plans, minor subdivisions, engineering drawings, and final plats.

2.2.2.7. Provide administrative interpretations of the UDO.

2.2.2.8. Provide nonconformity determinations, including expansions of nonconforming uses
and structures.

2.2.2.9. Conduct inspections of premises and, upon finding that any of the provisions of this
Ordinance are being violated, notify in writing the person responsible for such violations,
indicating the nature of the violation and ordering the action necessary to correct it. The UDO
Administrator shall order discontinuance of illegal use of land, buildings or structures; inform
the Building Inspector of illegal buildings or of additions, alterations, or structural changes
thereto which are not compliant with the UDO; order discontinuance of any illegal work being
done; or shall take any other action authorized by this UDO to insure compliance with or to
prevent violation of its provisions.

2.2.2.10. Maintain the public records of the Planning Board and Board of Adjustment.

2.2.2.11. Perform site inspections.

SECTION 2.3 CONFLICTS OF INTEREST.

Members of the Board of Commissioners, Planning Board, and Board of Adjustment must act in the
public interest and not to advance their own financial interests. A member of an elected board,
planning board, or board of adjustment may not vote on an UDO action where there is a potential
financial conflict of interest. A board member with a financial interest in the outcome of the decision
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may not participate in making decisions on rezonings and other legislative zoning matters. With quasi-
judicial zoning decisions, board members may not participate in a matter involving someone with whom
they have a close family, associational, or business relationship, nor may they participate if they have a
bias (defined as fixed opinion that is not susceptible to change upon hearing the facts at the hearing).
When a member is disqualified for a conflict of interest, that member must not participate in the
hearing in any way, neither asking questions, nor debating, nor voting on the case. If a member states a
conflict of interest or if an objection is raised to a member’s participation, the remaining members shall
by majority vote decide if the member is excused from participation.

SECTION 2.4 PLANNING BOARD.

2.4.1. Established; Jurisdiction.

There is hereby established a board known as the Town Planning Board, whose jurisdiction shall include
the area within the corporate limits of the Town and areas of extraterritorial jurisdiction as the law
provides.

2.4.2. Composition; Terms; Vacancies: Attendance of Members; Extraterritorial Member.

2.4.2.1. The Planning Board shall be composed of seven (7) members who shall be residents of
the Town and shall be appointed by the Board of Commissioners. The members shall be
appointed for a term of three (3) years. Vacancies occurring for reasons other than expiration of
terms shall be filled as they occur for the period of the unexpired term. Faithful attendance (as
defined in the Town of Nags Head Policy on Boards and Committees) at the meetings of the
Planning Board is considered a prerequisite for the maintenance of membership on the Planning
Board.

2.4.2.2. In addition to the seven (7) regular members of the Planning Board, one (1) member
shall be appointed to represent the extraterritorial area of jurisdiction. Such additional member
shall be a resident of the County and shall be appointed by the County Board of Commissioners.
If the County Board of Commissioners fails to make such appointment within ninety (90) days
after receiving a resolution from the Town Board of Commissioners requesting that the
appointment be made, the Town Board of Commissioners shall make the appointment. The
appointment shall be for a term of three (3) years. The extraterritorial member shall function
and vote only with regard to matters within the extraterritorial area and shall not be eligible for
office.

2.4.2.3. Compensation. The members of the Planning Board may be compensated according to
a schedule adopted by the Board of Commissioners.

2.4.3. Chair; Officers; Rules; Records; Meetings; Quorum.

The Planning Board shall elect a Chair and a Vice-Chair and create and fill such other offices as it may
determine, consistent with any applicable Town rules, regulations, or policies. The term of the Chair,
Vice-Chair, and other officers shall be one (1) year, with eligibility for re-election. The Planning Board
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shall conduct business consistent with the most recent version of the Rules of Procedure for the Town of
Nags Head Board of Commissioners and the Town’s Boards and Committees; the Planning Board may
adopt rules and regulations for all other business consistent with the aforementioned rules of
procedure, which shall be a public record. The Planning Board shall hold at least one (1) meeting
monthly, and all meetings of the Planning Board shall be open to the public. The quorum required for
the Planning Board to take official action is four members.

2.4.4. Powers and Duties.

2.4.4.1. It shall be the duty of the Planning Board to prepare plans and to coordinate the plans
of the Town and those of others to bring about a coordinated and harmonious development of
the area. The Planning Board is hereby designated as the planning agency for the preparation of
a zoning plan for the Town under the authority of NCGS 160A-387. In addition, the Planning
Board is empowered to:

2.4.4.1.1. Acquire and maintain in current form such basic information and materials as
are necessary to understand past trends, present conditions and forces at work to cause
changes in these conditions.

2.4.4.1.2. Prepare and, from time to time, amend and revise a comprehensive and
coordinated plan for the physical development of the area. The Comprehensive Plan
shall be the Planning Board's recommendations to the Board of Commissioners for the
development of the Town including, among other things, the general location, character
and extent of streets, bridges, parkways, playgrounds, parks and other public ways,
grounds and open spaces; the general location and extent of public utilities and
terminals, whether publicly or privately owned or operated, for water, light, sanitation,
transportation, communication, power and other purposes; the removal, relocation,
widening, narrowing, vacating, abandonment, change of use or extension of any of the
foregoing ways, buildings, grounds, open spaces, property, utilities or terminals; and the
most desirable pattern of land use within the area.

2.4.4.1.3. Prepare and recommend ordinances promoting orderly development of the
Town as recommended by the Comprehensive Plan including the ordinances contained
within the UDO. The Planning Board may initiate-proposals for amendment of the UDO
based upon its studies and Comprehensive Plan. In addition, the Planning Board shall
review and make recommendations to the Board of Commissioners concerning all
proposed amendments to the UDO and zoning map.

2.4.4.1.4. Determine whether specific proposed developments referred to it by
governmental or private agencies in the area conform to the principles and
requirements of the Comprehensive Plan for the area and to make recommendations
concerning them.
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2.4.4.1.5. Keep the Board of Commissioners and the public informed and advised as to
these matters.

2.4.4.1.6. Make any other recommendations which it sees fit for improving the
development of the area.

2.4.4.1.7. Perform any other duties which may lawfully be assigned to it.

2.4.4.2. The Planning Board may perform any of the actions authorized for municipal planning
boards by NCGS 160A-370.

2.4.5. Advisory Committees.

2.4.5.1. From time to time, the Board of Commissioners may appoint one (1) or more individuals
to assist the Planning Board to carry out its planning responsibilities with respect to a particular
subject area. By way of illustration, without limitation, the Board of Commissioners may
appoint advisory committees to consider thoroughfare plan(s), bikeway plan(s), housing plans,
and economic development plans, etc.

2.4.5.2. Members of such advisory committees shall sit as nonvoting members of the Planning
Board when such issues are being considered and lend their talents, energies, and expertise to
the Planning Board. However, all formal recommendations to the Board of Commissioners shall
be made by the Planning Board.

2.4.5.3. Nothing in this Article shall prevent the Board of Commissioners from establishing
independent advisory groups, committees, or boards to make recommendations on any issue
directly to the Board of Commissioners.

SECTION 2.5 BOARD OF ADJUSTMENT.

2.5.1. Established.

There is hereby established a board known as the Board of Adjustment, whose jurisdiction shall include
the area within the corporate limits of the Town and areas of extraterritorial jurisdiction as the law
provides.

2.5.2. Composition; Terms; Vacancies; Attendance of Members; Extraterritorial Member.

2.5.2.1. Board Members. The Board of Adjustment shall have five (5) regular members and four
(4) alternates who shall be citizens of the Town appointed by the Board of Commissioners. The
term of office for each member and alternate member shall be for a period of three years.
Members and alternates serving on the board at the time of the adoption of this UDO shall
continue the term to which they are appointed. Vacancies shall be filled for the unexpired term
only. Members may be removed for cause by the Board of Commissioners upon written charges
and after public hearing.

Published Date
Nags Head UDO September 11, 2020 Page 2-6




ARTICLE 2. ADMINISTRATIVE, LEGISLATIVE,

& QUASI-JUDICIAL AUTHORITY

2.5.2.2. Compensation. The members of the board may be compensated according to a
schedule adopted by the Board of Commissioners.

2.5.2.3. Alternate Membership. Alternate members may serve on the board in the absence or
temporary disqualification of any regular member or to fill a vacancy pending appointment of a
member. Each alternate member serving on behalf of any regular member has all the powers
and duties of a regular member.

2.5.2.4. Extraterritorial Membership. In addition to the five (5) regular members of the board,
one (1) member shall be appointed to represent the extraterritorial area of jurisdiction. Such
additional member shall be a resident of the County and shall be appointed by the County Board
of Commissioners. If the County Board of Commissioners fails to make such appointment within
90 days after receiving a resolution from the Town Board of Commissioners requesting that the
appointment be made, the Town Board of Commissioners shall make the appointment. The
appointment shall be for a term of three years. The extraterritorial member shall function and
vote only with regard to matters within the extraterritorial area and shall not be eligible for
office.

2.5.3. Chair; Officers; Records; Meetings; Quorum.

2.5.3.1. At a Board of Commissioners' regular meeting, the Board of Commissioners shall
designate one of the members of the board as Chair and another as Vice-chair who shall serve
for one year. In the event that the Board of Commissioners does not make such a designation,
the Chair and Vice-chair shall continue in their respective offices. In the absence,
disqualification or vacancy of the Chair and Vice-chair, the most senior member seated and
present shall act as Chair for any meeting until a duly appointed Chair or Vice-chair is available.

2.5.3.2. All meetings of the board shall be held at a regular place and shall be open to the public.
The board shall keep minutes of its proceedings, showing the vote of each member upon each
question or, if absent or failing to vote, an indication of that fact. Any party may appear in
person or be represented by an attorney.

2.5.3.3. A quorum of three (3) members shall be seated and present in order to open a meeting
of the board and to take action on non-quasi-judicial matters. In order to take action on a quasi-
judicial matter, the board must have a quorum of five (5) members seated and present unless
the appellant or applicant consents to moving forward with less than five (5) members. For
calculating a quorum to take action on a quasi-judicial matter, the number of members seated
and present includes members who were seated at the opening of the meeting that have been
disqualified from voting on the particular matter if there are no qualified alternates available to
take the place of such members. In the event that a quorum cannot be met due to vacant
positions or a lack of qualified members, the board may continue its meeting in order for absent
members to become available and, if necessary, for the Board of Commissioners to make
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appointments filling vacant seats and/or to make appointments of temporary alternate
members who can fulfill the board's duties.

2.5.4. Powers and Duties.
2.5.4.1. The Board of Adjustment shall hear and decide:

2.5.4.1.1. Requests for variances of the provisions of this UDO and appeals of decisions
of administrative officials charged with enforcement of this UDO. The board shall follow
quasi-judicial procedures when deciding appeals and requests for variances. As used in
this subsection, the term “decision” includes any final and binding order, requirement,
or determination. The board shall hear and decide all matters upon which it is required
to pass under any statute or ordinance that regulates land use or development.

2.5.4.1.2. Any other matter the Board is required to act upon by any other Town
ordinance.

2.5.4.2. The Board may adopt rules and regulations governing its procedures and operations not
inconsistent with the provisions of this Article.

SECTION 2.6 BOARD OF COMMISSIONERS.

2.6.1. The Board of Commissioners has the authority to initiate, review, and decide applications for the
following: UDO text amendments, zoning map amendments, and conditional use permits in accordance
with Article 3, Legislative/Quasi-Judicial Procedures, as well as major site plans, major subdivision
preliminary plats, and subdivision waivers in accordance with Article 4, Development Review Process.

2.6.2. The Board of Commissioners, in considering conditional use permit applications, acts in a quasi-
judicial capacity and, accordingly, is required to observe the procedural requirements set forth in
Section 3.13, Procedures for Quasi-Judicial Hearings.

2.6.3. In considering proposed changes in the text of this UDO or in the zoning map, the Board of
Commissioners acts in its legislative capacity and must proceed in accordance with the requirements of
Section 3.5, UDO Text Amendments/Zoning Map Amendments.

2.6.4. Unless otherwise specifically provided in this Article, in acting upon conditional use permit
requests or in considering amendments to this Ordinance or the zoning map, the Board of
Commissioners shall follow the regular voting and other requirements as set forth in other provisions of
the Town code, the Town charter, Rules of Procedure, or general law as applicable.

2.6.5. The Board of Commissioners, in considering the approval of a site-specific development plan (as
defined in Section 3.6, Establishment of Vested Rights), shall follow the procedural requirements set
forth in Section 3.8, Conditional Use Permits for the issuance of a conditional use permit.
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2.6.6. A failure to vote by a Board member who is physically present in the Commissioners chamber, or
who has withdrawn without being excused by a majority vote of the remaining members present, shall
be recorded as an abstention, not an affirmative vote.
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