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To: Planning Board 

From: Michael Zehner, Director of Planning & Development 

Date: July 17, 2020 

Subject: Legacy Establishments/Structures 

 

For context, Staff has attached the memorandum and materials for this discussion item 
that were provided to the Board for the meeting on June 16, 2020. Generally, the Board 
was supportive of the option presented by Staff at the meeting that would make 
amendments to Article 5, Nonconformities, of the UDO, by providing nonconforming 
restaurants, hotels, or retail uses that commenced on or before December 31, 1980 with 
the option of seeking a conditional use permit to modify the use, including enlarging or 
altering the use, in a manner that would otherwise be precluded by the provisions of 
Sections 5.5. and/or 5.6. of the Article. The Board requested that Staff review and 
determine the specific instances where such a provision would be applicable. 
 
Following the meeting, Staff conducted the requested review and determined that the 
following hotels were all nonconforming uses, all located with the CR, Commercial 
Residential Zoning District, and which may benefit from the provision being considered: 
 

1. Comfort Inn South, 8031 S. Old Oregon Inlet Road, constructed in 1974 
2. Dolphin Motel, 8017 S. Old Oregon Inlet Road, constructed in 1960 
3. Owens Motel, 7115 S. Virginia Dare Trail, constructed in 1966 
4. Seafoam Hotel, 7111 S. Virginia Dare Trail, constructed in 1961 
5. Islander Motel, 7011 S. Virginia Dare Trail, constructed in 1973 
6. Blue Heron Motel, 6811 S. Virginia Dare Trail, constructed in 1975 
7. Surf Side Hotel, 6711 & 6701 S. Virginia Dare Trail, constructed in 1984 & 1989 
8. Holiday Inn Express (former Nags Head Inn), 4701 S. Virginia Dare Trail, 

constructed in 1987 
9. Colonial Inn, 3329 S. Virginia Dare Trail, constructed in 1947 

 
Additionally, Staff determined that there were no restaurants or retail establishments 
that were considered to be a nonconforming use. However, related, Staff did determine 
that the presence of residential units in conjunction with the Nags Head Fishing Pier 
constituted a nonconforming use of the site, which may be something that the Board 
wished to address. 
 
Based upon the above, given that the necessary scope of any treatment would only 
apply to nonconforming hotels, it may be more appropriate to address within Section 
7.12, Hotels, of Article 7, Supplemental Regulations, similar to the treatment of 
nonconforming cottage courts. Under this option, the following treatment may be 
sufficient (see proposed Section 7.12.3. below): 
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SECTION 7.12   HOTELS. 

Hotels are permitted in accordance with Section 6.6, Table of Uses and Activities, provided the following 

additional requirements and conditions are met: 

7.12.1. Dimensional Requirements. 

TABLE 7-2: DIMENSIONAL REQUIREMENTS FOR HOTELS 

 C-1 C-2 HO 

Lot Width 100 feet 150 feet 

Front Setback 15 feet; portions of buildings 
greater than two stories shall 
be set back an additional 10 
feet. 

30 feet; portions of buildings 
greater than two stories shall 
be set back an additional 10 
feet. 

15 feet; portions of buildings 
greater than two stories shall 
be set back an additional 10 
feet for every story over two. 
In any instance the setback 
need not exceed 30 feet. 

Rear Setback 25 feet 

Side Setback 

10 feet; 15 feet for corner lot; portions of buildings greater 
than two stories shall be set back an additional 10 feet. 

10 feet; 15 feet for corner 
lot; portions of buildings 
greater than two stories shall 
be set back an additional 10 
feet for every story over two.  
In any instance the setback 
need not exceed 30 feet. 

Height 35 feet 60 feet 

Open Space 50% of side yard to remain as 
open space. 

50% of side yard to remain as 
open space. 

50% of side yard to remain as 
open space. Minimum 5 feet, 
Maximum 10 feet. 

Lot Coverage 
55% 

65% 
 

Density Maximum 20 units per site. None None 
 
 

Unit Size 
(Room) 

Minimum 300 sq. ft, Maximum 700 sq. ft. 

Unit Size 
(Efficiency) 

Minimum 400 sq. ft, Maximum 700 sq. ft. 

Unit Size 
(Suite) Minimum 400 sq. ft, Maximum 900 sq. ft. 

Up to 33% of units can be suites. 

Minimum 400 sq. ft, 
Maximum 1,200 sq. ft. 
Up to 33% of units can be 
suites. 

Minimum 
Units Per 
Building 

2 

Building 
Separation 

20 ft; A sidewalk or boardwalk constructed to provide a grade separation from vehicular traffic 
of at least six inches shall connect all principal buildings on the site. Separate buildings shall be 
connected with pedestrian passageways that are striped when crossing traffic lanes. 

Ocean/Sound 
Access 

Hotel parcels east of US 158 
must be within 1,000 feet in 
a straight-line distance to a 
public ocean access. The 
access must consist of a 
minimum five-foot wide 
improved pedestrian path. 
Hotels west of US 158 must 

Hotel parcels east of US 158 
must be within 1,000 feet in 
a straight-line distance to a 
public ocean access. The 
access must consist of a 
minimum five-foot wide 
improved pedestrian path. 
Hotels west of US 158 must 

None. 
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TABLE 7-2: DIMENSIONAL REQUIREMENTS FOR HOTELS 

 C-1 C-2 HO 

provide direct, private 
soundfront access 

provide direct, private 
soundfront access 

Accessory 
Uses 

Retail shops, offices, restaurants, indoor entertainment 
facilities, indoor public assembly for the benefit of occupants, 
guests and the general public, cottage court. 
 
Hotel allowed as accessory to other commercial. 
 
Dormitory for employee housing. 
 
Single-family dwelling for employee/owner housing. 

Uses permitted as accessory 
to hotels in the C-2 district 
and outdoor recreation 
activities as allowed in the 
HO district. 
 
Hotel allowed as accessory to 
other commercial. 
 
Dormitory for employee 
housing. 
 
Single-family dwelling for 
employee/owner housing. 

 

7.12.2. Dormitory for Employee Housing. 

Hotels may have accessory, employee dormitories intended to furnish group housing for employees 

provided the following conditions are met: 

7.12.2.1. All accessory employee dormitories must be located on the same site as the hotel use. 

7.12.2.2. An employee dormitory shall not contain more than one (1) kitchen. 

7.12.2.3. The square footage of an employee dormitory building shall be limited to no more 

than twenty-five (25) percent of the square footage of the principal hotel building(s) on the site. 

7.12.3. Nonconforming Hotels. 

Where an existing hotel is considered to be a legally nonconforming use of land and/or legally 

nonconforming use of a structure, pursuant to Sections 5.5 and/or 5.6 of the UDO, a conditional use 

permit may be sought in accordance with Section 3.8, Conditional Use Permits, to modify the use and/or 

structure, including enlarging or altering the use and/or structure, in a manner that would otherwise be 

precluded by the provisions of Sections 5.5 or 5.6, or subsections thereof. 

Generally, Staff is of the opinion that it would be appropriate to address within Section 
7.12 or within Sections 5.5 and 5.6. Addressing within Section 7.12, again, would be 
consistent with the similar provision addressing nonconforming cottage courts; however, 
addressing within Sections 5.5 and 5.6 would seem most germane. Ultimately, the best 
option may be the one that would be most apparent to those that would need to make 
use of the provision.  
 
Staff appreciates the Board’s further review and input on this matter.  
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To: Planning Board  
From: Michael Zehner, Director of Planning & Development 

 Kelly Wyatt, Deputy Director of Planning & Development  
Date: February 14, 2020; updated March 13, 2020; updated June 15, 2020 

Subject: Discussion of Legacy Establishments/Structures 

 
**Updated content in bold underline, deleted material in strikethrough** 

 
OVERVIEW 
 
As noted in my Director’s Report memo to the Board of Commissioners and Planning 
Board, dated January 30, 2019, given recent expressed interest in the future of the Blue 
Heron Motel at 6811 S. Virginia Dare Trail and the limitations imposed by Town Code 
requirements on the evolution of the current hotel use of the property, Staff intends to 
begin considering Code amendments that advance Comprehensive Plan policies 
valuing the preservation of legacy business, establishments, and structures. Staff 
anticipates that discussion at the Planning Board’s February 18, 2020 meeting will be 
an initial discussion of options. 
 
This item was initially discussed at the Planning Board’s meeting on February 18, 2020, 
with the Planning Board wishing to consider and discuss options further. Staff has 
expanded on options for consideration by the Board under the Issues and Options 
section of this memo. The Planning Board discussed this item further at their 
meeting on May 19, 2020; the Board requested that Staff further explore options 
that did not require the creation of an overlay zoning district, and to present 
those options to the Board for further consideration.  
 
POLICY CONSIDERATIONS 
 

• One of the Town’s principal goals, as established in the Comprehensive Plan, is 
to “Plan for orderly and sustainable growth and redevelopment,” and an identified 
objective to attain this goal is the “Preservation and maintenance of legacy 
commercial businesses.  

 
• As used in the Comprehensive Plan, at least within the context of Character 

Areas, legacy establishments, structures, or locations are those which “contribute 
to the overall sense of place or tell the story of Nags Head’s past. These 
establishments, structures, or locations often remind you of the past and are 
nostalgic.” 
 

• Legacy establishments are particularly noted as adding to the character of the 
Whalebone Junction Character Area, and specifically the Whalebone Junction 
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Core, where it is noted that “flexibility should be given to legacy type  
establishments for renovations as a way to retain the character of area while 
allowing the establishment to remain viable in the market.”  
 

• Legacy businesses are also referenced with respect to the Corridors Character 
Area, and specifically for the NC 12 and SR 1243 corridors, where it is noted that 
one of the future desires is to “provide flexibility for existing legacy businesses to 
renovate to help keep the character of Beach Road.” 
 

• The Land Use Element of the Comprehensive Plan, and the discussion of 
Incentives/Design Flexibility with respect to Site Development Characteristics, 
provides an overview of the issue and general solution, as follows: 
 

The town has taken recent steps to preserve older legacy businesses and 
encourage the retention of these structures. There has been a regulatory 
shift with regards to nonconforming properties (properties which met 
zoning regulations at the time they were developed but are not consistent 
with regularity changes that have occurred). Essentially, non-conformity 
regulations have been modified to allow continued improvements to these 
older properties. The regulations are primarily designed to restrict 
additional development of unwanted land uses. The town’s position is to 
allow continued use and improvement to nonconforming properties. 

 
• The section on Legacy Businesses under Local Business Development, as 

contained within the Economic Development and Tourism Element of the 
Comprehensive Plan, is attached. Specific policies and actions are as follows: 
 

EC-7 Recognize the role and importance of the look and feel of legacy 
development in creating the distinctive heritage, unique lifestyle, and 
family beach character that is central to the town’s vision. 

 
EC-7a: Develop more specific criteria for legacy businesses, based 
on research and data of existing legacy type buildings. 
 
EC-7b: Inventory, research, and map businesses that fit within the 
legacy business criteria. 
 
EC-7c: Develop incentives to encourage the preservation of 
commercial floor space. 
 
EC-7d: Explore ways to aid in the development of cottage courts. 

 
ISSUES AND OPTIONS 
 
Generally, as referenced above, many legacy establishments and structures have been 
rendered nonconforming, either with respect to the use no longer being allowed in the 
zoning district in which the property is located or because of standards or requirements 
changing, or due to both circumstances. Nonconforming status is, by its nature, limiting; 
Staff would recommend that the Board review Article 5, Nonconformities, of the UDO 
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https://www.nagsheadnc.gov/DocumentCenter/View/2771/Article-5_Nonconformities, 
and specifically Sections 5.3, Nonconforming Structure with Conforming Use, 5.4, 
Nonconforming Site and Parking Areas, 5.5, Nonconforming Use of Land, and 5.6, 
Nonconforming Use of a Structure. It is helpful to consider that the general principle with 
respect to nonconformities is that, over time, the nonconforming uses or conditions 
cease, evolving to conforming uses or conditions. This effect would therefore seem to 
be inconsistent with the intent of the goals, objectives, policies, and actions contained in 
the Comprehensive Plan which support the retention of legacy establishments and 
structures and warrants consideration. 
 
Based upon direction from the Planning Board, Staff reconsidered the impact of 
Article 5 provisions on legacy establishments and structures. Generally, a 
nonconforming structure, subject to Section 5.3, would not be precluded from 
improvements and repairs so long as they did not increase the degree of 
nonconformity; in Staff’s opinion, this limitation would not be inconsistent with 
relevant policies or jeopardize the preservation of legacy structures. However, the 
provisions of Sections 5.5 and 5.6 are limiting and jeopardize the preservation of 
legacy establishments and structures; provisions contained in these sections 
preclude: 
 

• Nonconforming uses from being enlarged or altered in a way which 
increases the degree of nonconformity, or the extension of the use to 
occupy a greater area of land than was occupied at the effective date of 
adoption or amendment of the UDO; 

• Nonconforming uses from being moved in whole or in part to any portion 
of the lot or parcel other than that occupied by such use at the effective 
date of adoption or amendment of the UDO; 

• The erection of new structures on land occupied by a nonconforming use, 
until such use is eliminated; 

• Otherwise conforming structures occupied by a nonconforming use from 
being expanded, enlarged, extended, constructed, reconstructed, moved or 
structurally altered; 

• Repairs to otherwise conforming structures that may increase the cubic 
content or intensity of a nonconforming use; and 

• Nonconforming structures occupied by nonconforming uses from 
performing repairs within any 12 month period that exceeded 50% of the 
assessed or appraised value. 

 
The conditions discussed above, specifically those contained in Sections 5.5 and 
5.6, were the basis for the adoption of provisions in 2015 contained in Section 7.2.14 
(attached) pertaining to nonconforming cottage courts. A similar approach could be 
taken with respect to legacy businesses and structures, and Staff has attached a draft 
markup of Article 5 showing additions to Sections 5.5 and 5.6 which would be a 
viable option. Alternatively, an overlay zoning district approach could be taken, 
perhaps applied in a limited geographic manner and/or to properties meeting defined 
characteristics; Staff acknowledges that this approach could be more complicated 
than necessary to address the intended goals of the Town’s policies.  
 

https://www.nagsheadnc.gov/DocumentCenter/View/2771/Article-5_Nonconformities
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As previously noted, regardless of the approach it will be necessary to define and 
develop specific criteria as to what constitutes a legacy business or structure, and to 
then inventory and map properties that meet those definitions and criteria; however, 
Staff also believes that it is important to be proactive and take an iterative approach, 
developing a framework wherein applicable properties and uses can be added over 
time, as warranted. At least as addressed in the markup of Article 5, Staff has 
proposed that flexibility be offered to nonconforming restaurants, hotels, or retail 
uses which commenced on or before December 31, 1980. Staff acknowledges the 
need to identify the number of instances where this option would be applicable. 
 
At least For consideration, as part of the development of the Comprehensive Plan, the 
Plan’s Advisory Committee identified the following characteristics of legacy 
establishments and structures, acknowledging that further defining of characteristics 
would be warranted: 
 

• Small businesses which contribute to the sense of place, quality of life, and high-
quality visitor experience within the town. 

• Businesses which are nostalgic or a reminder of the past, conveying the sense 
that that life here was different, and helped to tell the story of Nags Head’s past. 

• The architecture is varied but the overall size and scale of the building is small 
and blends within the surrounding neighborhood. 

• The building is low scale often with only one or 1 ½ stories. 
• Multiple small buildings may be located on the same property with a mix of 

residential and business uses. However, the Structures appear residential. 
• The buildings are set in close proximity to the road. 
• Parking is directly adjacent to the building or wraps the building. 
• Restaurants often have walk up windows with outdoor seating. 
• The area is highly walkable, and businesses often have amenities such as 

outdoor seating and bike racks that cater to pedestrians and cyclists. 
• Structures with legacy characteristics were typically constructed prior to 1980. 
• Dining and retail establishments with legacy characteristics in Nags Head range 

on average between 3,000-5,000 square feet in size. 
 
Under either approach, the first qualifying condition should be that the use or structure 
would be considered nonconforming.  
 
With regard to the Staff previously suggested that for the use-based approach (i.e. 
similar to the treatment of nonconforming cottage courts), regulations could be 
developed for the treatment of specific nonconforming uses (i.e. retail, restaurants, 
hotels) and structures, or a use category for Legacy Establishments could be created, 
where the definition could limit application to only certain nonconforming uses and 
structures. Staff believes that the preliminary draft amendments to Article 5 
accomplish the same intent without needing to create a new use type; further 
standards or limits beyond just nonconforming restaurants, hotels, or retail uses 
which commenced on or before December 31, 1980 could be considered, but 
should be based on where this allowance would be applicable. However, it would 
likely be necessary to further define the standards by which a preexisting 
nonconforming use would qualify as a Legacy Establishment; for example, assumedly it 
would not be preferred for all nonconforming restaurants to be able to be considered as 
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Legacy Establishments, but perhaps only those that did not exceed 5,000 square feet in 
size and exist in buildings that were constructed prior to 1980. Under this option, the 
Legacy Establishment use could require a Conditional Use Permit, where a use meeting 
the definition and standards could then seek a Conditional Use Permit and be afforded 
certain development and redevelopment flexibility not associated with the 
nonconforming status. 
 
With regard to the overlay zoning district approach, there would not be a need to define 
a Legacy Establishment use, rather, in concept, a rezoning of property on which there is 
a legacy business or structure could be sought whereby applicable uses or dimensional 
conditions would be more flexible than the underlying zoning. Under this approach the 
qualifying standards could be less rigid, but included in the purpose and intent of the 
overlay district so that legislative discretion could be applied when a rezoning request 
were sought. Using the same restaurant example from above, perhaps the purpose of 
the district is to preserve businesses that are nostalgic or a reminder of the past, 
generally typified as having no more than 5,000 square feet in area and being located in 
buildings constructed before 1980; since these are not absolute standards, but 
guidance for legislative action, a restaurant that had 6,000 square feet in area and in a 
building constructed in 1985, but still determined to be nostalgic or a reminder of the 
past, could hypothetically be successfully rezoned. Of course, absolute standards could 
also be imposed defining the circumstances in which the zoning district could not be 
applied to a property. Under this option it may be necessary to consider whether 
Conditional Zoning were necessary, to allow greater flexibility for uses and dimensional 
circumstances, but to limit the use of the property as specifically proposed. As noted 
above, this approach may be more complicated than necessary, and given the 
number of applicable cases, may be less than ideal compared to addressing 
within Article 5.      
 
STAFF RECOMMENDATION 
 
Staff would continue to suggest that it would be helpful for the Board to discuss 
perspectives with regard to what does and does not constitute a legacy business or 
structure, what are the defining characteristics, and what businesses or structures typify 
the term. However, Staff would also suggest that the Board discuss the merits of the 
two options. Generally, Staff is of the opinion that an overlay district approach provides 
the necessary flexibility, affords discretion, and limits unintended consequences. 
 
Staff would request the Board’s feedback with respect to the draft markup of 
Article 5; should the Board believe that this is an acceptable option warranting 
further consideration, Staff could return with a draft amendment, as well as 
additional analysis identifying where this option would be applicable within Town. 
 
Previous Attachments: 
 

1. B. Legacy Businesses, of 3.4, Economic Development and Tourism, and 3.4.3, 
Local Business Development, of the Comprehensive Plan; and 

2. Section 7.2.14, Nonconforming Cottage Courts 
 

Attachments: 
1. Markup of Article 5, Nonconformities, of the UDO 
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SECTION 5.1   INTENT. 

5.1.1. It is the intent of this UDO to regulate lots, structures, sites and uses of land which were 
conforming at the time of their creation or construction but no longer adhere to the requirements of 
this UDO.  The Town desires to allow nonconformities to continue until they are removed. 
Nonconforming uses and nonconforming portions of structures shall not be enlarged, expanded or 
extended, except as specifically provided for in Section 5.6, Nonconforming Use of a Structure. 

5.1.2. Nonconformities are allowed to continue and are encouraged to receive routine maintenance in 
accordance with the requirements of this UDO as a means of preserving safety, appearance, and sense 
of community. 

5.1.3. However, nothing in this UDO shall be deemed to require a change in the plans, construction or 
designated use of any structure for which approval has been granted in accordance with Article 4, 
Development Review Process subject to the time limitations specified in Section 4.15 Time Limitations 
for Site Plans, Development Permits, & Building Permits. 

5.1.4. Except as provided in subsection 5.6.3.2, nothing in this UDO shall prevent the strengthening or 
restoring to a safe condition of any structure or part thereof declared to be dangerous to life by the 
Building Inspector charged with protecting the public safety, or upon order of such official when he has 
determined that there is a clear and immediate danger to the public safety.  However, required repairs 
and maintenance shall be done in conformity with the provisions of this UDO or in conformity with the 
regulations of the district in which it is located.   

SECTION 5.2   NONCONFORMING LOTS OF RECORD. 

5.2.1. When a nonconforming lot is adjacent to one or more conforming or nonconforming lots under 
the same ownership as the nonconforming lot, and when any portion of a proposed structure or 
required use is located on two or more lots, the lots shall be combined into one single lot of record, and 
a plat combining such lots shall be recorded in the Dare County Register of Deeds prior to the issuance 
of a building permit.  Existing commercial uses and structures may be exempted from this requirement 
as provided for under subsection 5.2.4. 

5.2.2. In any district in which single-family dwellings are permitted, a single-family dwelling and 
customary accessory building may be erected on any single lot which met all legal requirements at the 
time of its creation and recording in the Dare County Register of Deeds, subject to the following 
provisions: 

 5.2.2.1. All dimensional requirements applying to that district, other than lot area and lot width, 
shall be met. 

 5.2.2.2. The lot must not be less than 5,000 square feet in area.  

 5.2.2.3. The lot must abut either an improved public right-of-way as shown on the most recent 
Powell Bill Map or on a street or access approved by the Board of Commissioners.  

 5.2.2.4. A current permit for a sewage system shall be issued by the Dare County Health 
Department or authorization received from the NC Department of Environmental Quality prior 
to the issuance of a building permit.  



5.2.3. In any commercial zoning district, any lot which was legal at the time of its creation and recorded 
in the Dare County Register of Deeds may accommodate any commercial use permitted within that 
district, subject to the provisions contained in subsection 5.2.2 of this section.  

5.2.4. Existing commercial uses and structures developed on multiple adjoining conforming or 
nonconforming lots under the same ownership, when developed under a common scheme of 
development and site plan, shall not be required to recombine parcels into a singular lot and may be 
used and developed as a single site subject to the following terms and conditions:  

 5.2.4.1. Applicable front yard, rear yard, side yard and buffering requirements for uses and 
structures shall not be applied to each individual lot line within the site, but shall be applied in 
the same manner to the outer boundaries of the identified site.  This provision allows for the 
crossing of uses and structures over existing internal lot lines located within the site.  

 5.2.4.2. Lot coverage shall be allowed to be calculated for the entire site in the same manner 
that it is calculated for individual lots.  Parking, stormwater management, and all other 
development regulations applicable to the commercial use and development on individual lots 
shall be allowed to be applied in the same manner to the site.  

 5.2.4.3. Multiple structures shall be permitted on a site as provided for in this section. 

 5.2.4.4. Once a site is developed as a retail shopping center or other unified commercial 
development requiring shared parking and in use as allowed by this section, all lots within such 
site must remain in the same ownership and may not be individually sold.  Lots within the site 
may only be individually sold if all use, site, and structural nonconformities which would have 
otherwise resulted if the lots had not developed as a singular site as allowed by this section are 
removed.  The provisions of this section shall apply to only those lots presently developed with 
commercial uses and shall not be applicable to undeveloped and unimproved lots.  

SECTION 5.3   NONCONFORMING STRUCTURE WITH CONFORMING USE. 

A nonconforming structure may be continued, subject to the following provisions:  

5.3.1. A nonconforming structure may not be enlarged or altered in a way which increases the degree of 
nonconformity.  Reconstruction and additions occurring within the existing building footprint, excluding 
enclosed space additions above or below open decks, shall be allowed and shall not constitute an 
increase in structural nonconformity.  

5.3.2. A nonconforming structure occupied by a conforming principal use destroyed or otherwise 
modified by any means may be repaired, maintained, or replaced with an identical or similar structure 
regardless of value provided the repair, maintenance or replacement does not create any new structural 
nonconformities or increase the degree of existing structural nonconformities.  

5.3.3. Should such structure be moved for any reason for any distance whatsoever, it shall thereafter 
conform to the regulations for the district in which it is located after it is moved, except as provided in 
subsection 5.3.4.  

5.3.4. Any nonconforming structure located on a lot adjacent to the Atlantic Ocean or Roanoke Sound 
may be moved landward on the same lot, provided that such movement does not increase the degree of 



nonconformity of the structure in any way.  However, when dimensional requirements can be met, they 
shall be met, except as provided for in Article 8, Section 8.6.3.7, Reductions in Yard Setbacks.  

SECTION 5.4   NONCONFORMING SITE AND PARKING AREAS. 

Where a nonconforming site exists that was legal at the time of its creation but which would not be 
permitted by the regulations imposed by this UDO, the nonconforming site may continue, subject to the 
following provisions:  

5.4.1. No structure on a nonconforming site may be enlarged or altered in a way which increases the 
nonconformity of the site.  

5.4.2. No use on a nonconforming site may be expanded, enlarged, or increased in a way which 
increases the nonconformity of the site.  

5.4.3. Any changes to a nonconforming site or parking area must comply with all of the requirements of 
this UDO. 

5.4.4. The change of use of a structure on a nonconforming site from one permitted use to another 
permitted use shall be allowed, provided that there is no increase in the degree of nonconformity of the 
site.  Where the site is nonconforming due to an insufficient number of parking spaces for the proposed 
new use, the Board of Commissioners may approve a change of use without requiring additional parking 
spaces in accordance with the procedures set forth in section 10.15.6. 

SECTION 5.5   NONCONFORMING USE OF LAND. 

Where use of land exists that was legal at the time of its creation but which would not be permitted by 
regulations imposed by this UDO, and where such use involves no individual structure or combinations 
of structures with a cumulative assessed tax value not exceeding $5,000.00, the use may continue, 
subject to the following provisions:  

5.5.1. No such nonconforming use shall be enlarged or altered in a way which increases the degree of 
nonconformity, nor extended to occupy a greater area of land than was occupied at the effective date of 
adoption or amendment of this UDO.  An example of an increase in degree of nonconformity would be 
installing additional rides in an amusement park.  

5.5.2. No such nonconforming use shall be moved in whole or in part to any portion of the lot or parcel 
other than that occupied by such use at the effective date of adoption or amendment of this UDO.  

5.5.3. If any such nonconforming use of land ceases for any reason for a period of more than 12 
consecutive months, any subsequent use of such land shall conform to the regulations specified by this 
UDO for the district in which such land is located.  For the purpose of this article, indicators of the 
cessation shall include, but not be limited to, no Town water or no electrical service has been legally 
provided and consumed for the nonconforming use or structure in question for a period of 12 
consecutive months.  

5.5.4. No structure requiring a building permit shall be erected until the nonconforming use of land is 
eliminated or converted to a use permitted by the regulations of the district in which such land is 
located.  



5.5.5. Nonconforming restaurants, hotels, or retail uses, where the use commenced on or before 
December 31, 1980, shall be eligible to seek a conditional use permit in accordance with Section 3.8, 
Conditional Use Permits, to modify the use, including enlarging or altering the use, in a manner that 
would otherwise be precluded by the provisions of Section 5.5, or subsections thereof.  

SECTION 5.6   NONCONFORMING USE OF A STRUCTURE. 

5.6.1. If a use involving individual structures or combinations of structures with a cumulative 
replacement cost of $5,000.00 or more exists that was legal at the time of its creation but would not be 
allowed in the district under the terms of this UDO, the lawful use may continue, subject to the 
following provisions:  

 5.6.1.1. No existing structure devoted to a use not permitted by this UDO in the district in which 
it is located shall be enlarged, extended, constructed, reconstructed, moved or structurally 
altered except in changing the use of the structure to a use permitted by the regulations of the 
district in which it is located.  

 5.6.1.2. Any nonconforming use may be extended throughout any part of a structure which was 
manifestly arranged or designed for such use at the time of adoption or amendment of this 
UDO, but no such use shall be extended to occupy any land outside such building.  A conforming 
structure cannot be expanded to allow expansion of a nonconforming use. 

 5.6.1.3. Where a nonconforming use is superseded by a permitted use, the nonconforming use 
may not thereafter be resumed.  

 5.6.1.4. If the nonconforming use of any structure ceases for any reason for a period of more 
than 12 consecutive months, any subsequent use of the structure shall conform to the 
regulations specified by this UDO for the district in which such structure is located.  For the 
purpose of this article, indicators of the cessation shall include, but not be limited to, no Town 
water or no electrical service has been legally provided and consumed for the nonconforming 
use or structure in question for a period of 12 consecutive months.  

5.6.2. A conforming structure with a nonconforming use may be repaired and maintained, subject to the 
following provisions: 

5.6.2.1. On any structure containing a nonconforming use, work may be done on ordinary 
repairs, or on repair or replacement of nonloadbearing walls, fixtures, wiring or plumbing, 
provided that the cubic content or intensity existing when it became nonconforming shall not be 
increased. 

5.6.2.2. If a structure containing a nonconforming use becomes dangerous to life, destroyed or 
unlawful due to lack of repairs and maintenance, the building inspector shall condemn the 
structure in accordance with G.S. 160A-426, and the structure may thereafter be restored, 
repaired or rebuilt provided that the cubic content or intensity of the existing nonconforming 
use is not increased, or that the use is changed to a use permitted by the regulations the district 
in which it is located. 

5.6.2.3. Nothing in this chapter shall prevent the strengthening or restoring to a safe condition 
of any structure or part thereof declared to be dangerous to life by any official charged with 



protecting the public safety, or upon order of such official when he has determined that there is 
a clear and immediate danger to the public safety. 

5.6.3. A nonconforming structure with a nonconforming use may be repaired and maintained, subject to 
the following provisions:  

 5.6.3.1. On any nonconforming structure containing a nonconforming use, work may be done in 
any period of 12 consecutive months on ordinary repairs or on repair or replacement of 
nonloadbearing walls, fixtures, wiring or plumbing, to an extent not exceeding 50 percent of 
either the annually adjusted Dare County assessed tax value or independent appraisal value of 
the nonconforming structure as determined by a North Carolina Licensed Appraiser, provided 
that the degree of nonconformity existing when it became nonconforming shall not be 
increased.  

 5.6.3.2. If a nonconforming structure containing a nonconforming use becomes dangerous to 
life, destroyed or unlawful due to lack of repairs and maintenance, where such destruction or 
lack of repairs and maintenance exceeds 50 percent of either the annually adjusted Dare County 
assessed tax value or independent appraisal value as determined by a North Carolina Licensed 
Appraiser, the building inspector shall condemn the structure in accordance with G.S. 160A-426, 
and the structure shall not thereafter be restored, repaired or rebuilt except in conformity with 
the regulations of the district in which it is located. 

5.6.4. Nonconforming restaurants, hotels, or retail uses, where the use commenced on or before 
December 31, 1980, and where the structure may or may not also be nonconforming, shall be eligible to 
seek a conditional use permit in accordance with Section 3.8, Conditional Use Permits, to modify the use 
and/or structure in a manner that would otherwise be precluded by the provisions of Section 5.6, or 
subsections thereof.  

SECTION 5.7   NONCONFORMING SIGN AND SIGN STRUCTURE. 

If a sign and/or sign structure exists that was legal at the time of its erection that would not be allowed 
under the terms of this UDO, the sign may continue, subject to the following provisions: 

5.7.1. A nonconforming sign shall not be moved or replaced except to bring the sign into conformity 
with this UDO.  No additional signage shall be added to a site which has a nonconforming sign. 

5.7.2. If a sign and structure become physically unsafe, damaged, destroyed or unlawful due to storm-
related damage or damage incurred at no fault of the owner where such damage exceeds 50 percent of 
the replacement cost, the sign shall be declared destroyed by the building inspector and shall not 
thereafter be restored, repaired or rebuilt except in conformity with the regulations of this UDO.   

5.7.3. If a sign and/or sign structure becomes physically unsafe, damaged, destroyed, or unlawful due to 
lack of repairs and/or maintenance, where the cost of repair exceeds 25 percent of the replacement 
cost, the sign shall be declared destroyed by the building inspector and shall not thereafter be restored, 
repaired or rebuilt except in conformity with the regulations of this UDO. 

SECTION 5.8   VESTED RIGHT. 

Nothing in this Article shall conflict with the provisions in Section 3.6 pertaining to a vested right.  



SECTION 5.9   HISTORIC STRUCTURES. 

Identified historic structures and/or maids' quarters which were legal at the time of their placement or 
construction, but which would not be permitted by the regulations imposed by this UDO may continue, 
subject to the following provisions:  

5.9.1. Historic structures or maids' quarters may not be enlarged or altered in a way which increases the 
degree of nonconformity.  An example of the increase in the degree of nonconformity would be to 
enclose above or below a nonconforming deck whether or not the footprint is increased.  Additions 
above or below nonconforming portions of enclosed floor space shall not constitute an increase in the 
degree of nonconformity.  

5.9.2. For the purpose of this section, historic structures and detached maids' quarters will be 
considered collectively when determining thresholds for repair, maintenance, and destruction.  

5.9.3. Historic structures and maids' quarters listed on the National Register of Historic Places located on 
lots abutting the Atlantic Ocean or Roanoke Sound may be moved provided that such movement does 
not increase the degree of nonconformity of these structures in any way.  When utilizing this provision, 
a minimum ten-foot separation shall be maintained between individual structures.  All historic 
structures, when moved, shall adhere to the minimum setback requirements prescribed for single-family 
dwellings in the applicable zoning district if those setbacks can be met. 

5.9.4. If a historic structure or maids’ quarters becomes dangerous to life, destroyed, or unlawful due to 
lack of repairs or maintenance, where such destruction or lack of repairs and maintenance exceed either 
the annually adjusted Dare County assessed tax value or the independent appraisal value as determined 
by a North Carolina Licensed Appraiser, the building inspector shall condemn the structure in 
accordance with G.S. 160A-426, and the structure shall not thereafter be restored, repaired, rebuilt or 
replaced, except in conformity with the regulations of this UDO and any other applicable federal or state 
regulations.  

5.9.5. For a historic structure having an attached or detached maids' quarters to make use of these 
provisions, no repair, alteration, restoration or replacement shall be made to these structures that 
would jeopardize its listing on the National Register of Historic Places. 

5.9.6. Existing maids' quarters may be replaced subject to the other requirements of this UDO provided 
the following conditions are met: 

 5.9.6.1. The maids' quarters must be listed on the National Register of Historic Places.  

 5.9.6.2. The maids' quarters shall be architecturally compatible with the principal dwelling to the 
maximum extent feasible.  

 5.9.6.3. Replacement maids’ quarters shall be similar in appearance to the maids’ quarters 
which are being replaced. 

 5.9.6.4. The square footage limitations as defined in Appendix A, Definitions, Dwelling, Large 
Residential, shall be calculated separately for the maids' quarters and principal building.  

 5.9.6.5. The number of bedrooms in the maids' quarters cannot exceed the number of 
documented bedrooms in the original maids' quarters.  



 5.9.6.6. Total floor area of the maids' quarters shall not exceed 25 percent of the gross floor 
area of the principal building.  Floor area for both the maids' quarters and principal building shall 
include the floor area of all habitable rooms and garages.  

 5.9.6.7. Setbacks shall meet the requirements for accessory structures in accordance with 
subsection 8.6.3.  

 5.9.6.8. Parking for the maids' quarters and principal building shall be calculated collectively in 
accordance with Section 10.16, Required Parking by Use. 

SECTION 5.10   APPLICATION OF COMMERCIAL DESIGN STANDARDS. 

Change of use of any commercial structure or building, in and of itself, shall not require adherence to 
the provisions of Article 10, Part VI, Commercial Design Standards. 
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