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Town of Nags Head 
Planning Board 
March 19, 2024 

- D R A F T - 
 

The Planning Board of the Town of Nags Head met on Tuesday, February 20, 2024, in the Board Room 
at the Nags Head Municipal Complex.   
 
Chair Megan Vaughan called the meeting to order at 9:00 a.m. as a quorum was present.  
 
Members Present 
 
Megan Vaughan, Meade Gwinn, Molly Harrison, David Elder, Gary Ferguson, Kristi Wright, David 
Thompson 
 
Members Absent 
 
None 
 
Others Present 
 
Kelly Wyatt, Andy Garman, Joe Costello, Lily Nieberding, Conner Twiddy, Randy Wells, Shane Hite 
 
Approval of Agenda 
 
David Elder moved to approve the agenda as presented. Molly Harrison seconded, and the motion 
passed by unanimous vote. 
 
Public Comment/Audience Response 
 
None 
 
Approval of Minutes 
 
Chair Vaughan asked for a motion to approve the minutes of the February 20, 2024, meeting. Meade 
Gwinn moved to approve the minutes as presented; David Elder seconded, and the motion passed 
unanimously.  
 
Action Items 

Consideration of Text Amendments submitted by Albemarle & Associates, PE on behalf of Golasa 
Holdings, LLC to allow the long-term rental of units within existing hotels and motels. 
 
Planning Director Kelly Wyatt explained that at their February 20th meeting the Planning Board 
expressed support for the proposed ordinance that would allow the conversion of hotel units into 
long-term rental units. After discussing the proposal with Staff and considering concerns raised by the 
applicant, the following key points were agreed upon and have been incorporated into the draft 
ordinance amendments: 
 
• The Planning Board unanimously agreed, following a presentation by the Deputy Fire Chief, 
that the converted units must adhere to the current NC Fire Prevention Code requirements, 
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including those related to smoke alarms. Ms. Wyatt noted that this might be different depending on 
location but would be reviewed during the Special Use process. 
• In light of the focus on workforce housing and recent proposed amendments for multi-family 
developments, the Planning Board and the applicant concurred that at least 50% of the units 
designated for long-term rental should be lease-restricted for workforce housing. 
• It was determined that, barring any changes, the reversion of units back to transient 
occupancy could be approved administratively. 
 
With the revisions made, staff would submit that this proposal is likely consistent with the Town’s 
adopted Comprehensive Plan and would recommend adoption of the ordinance as presented. Ms. 
Wyatt provided the policies in a separate document and briefly reviewed them for the Board, noting 
that she had found that the policies from the Land Use Plan were more consistent than inconsistent 
with the proposed text amendment.  
 
Finally, Ms. Wyatt stated that the only outstanding issue from staff perspective is that this proposed 
amendment kind of results in an apartment building scenario and apartments are multifamily and and 
right now, the Town does not allow multifamily. The Board can choose to view this as a type of 
multifamily development or something different and it will be up to them to decide how much they 
want to discuss this point.  
 
Ms. Wyatt noted that she, as well as Mr. DeLucia on behalf of the applicant, were available for 
discussion and to answer any questions. 
 
Ms. Wyatt confirmed for Chair Vaughan that the Land Use policies do discuss the Town’s desire to 
preserve some hotels and motels. 
 
Chair Vaughan inquired how often a hotel could switch back and forth between short-term stays and 
long-term rentals. Ms. Wyatt noted that the Board could discuss putting a number in. The Special Use 
process takes about three months. Administrative approval, if there have been no changes, is about 
two weeks. 
 
Mr. Gwinn noted that it probably wouldn't happen that much and would likely be restricted to which 
facilities that can and want to make the change to begin with. Mr. Gwinn questioned why the Board 
would want to limit the number of times that a facility may want to go from one to the other, stating 
that he couldn’t see it happening that often. 
 
Mr. Thompson expressed concern, and Mr. Elder concurred, about the possibility of it becoming a 
seasonal long-term rental in the off-season and converting to short-term in season. 
 
Chair Vaughan noted that it could easily become an enforcement issue, how would they know who is 
staying there long-term and who is there short-term. 
 
Mr. Elder noted that as it becomes clear that if the change of use starts to develop a pattern, and it 
becomes normative, then it would fall outside of what was the original presumed intent. 
 
 
Mr. Thompson noted that while he didn’t believe that it was the applicant’s intent (to switch back and 
forth) that it could be setting a precedent going forward.  
 
Mr. Elder expressed concern about unforeseen consequences and how Staff planned to enforce the 
leases. Ms. Wyatt stated that staff would work with the owner or property managers to review copies 
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of the leases to ensure they meet the definition of long term and ensure that at least 50% of them 
speak to workforce. 
 
Chair Vaughan reminded the Board that there are seasonal longer-term occupancies such as traveling 
nurses and lifeguards so they could get into a situation where they have people in the facility for less 
than a year. 
 
Ms. Harrison noted that this is already happening in rental homes that are rented for longer periods in 
the off season and then back to weekly in the summer. 
 
Ms. Wyatt confirmed for Mr. Gwinn that subleasing would not be allowed. 
 
Applicant John DeLucia with Albemarle & Associates addressed the Board.  
 
Gary Ferguson discussed the idea of a sunset clause. Mr. DeLucia stated that switching back and forth 
has never been discussed with his client. The initial intent was long-term housing and then being able 
to switch back to short-term if there was no longer a need or it didn’t make sense for it to be used for 
long-term housing anymore. Mr. DeLucia noted that because this would be a Special Use process that 
takes 3 to 4 months it is unlikely that people would want to do it seasonally or on an annual basis 
because it would be an arduous process.  
 
Mr. DeLucia noted that the applicant has great staff that keep meticulous records so he does not 
believe monitoring the leases will be a problem. Ms. Wyatt confirmed that an annual audit of the 
leases could be part of the ordinance. 
 
Mr. Elder noted that it seems that the framework they have is workable and if someone decides that 
they want to deviate from that path, then it would be a compliance issue. 
 
Ms. Wyatt confirmed for Mr. Ferguson that the Comp Plan speaks to the desire for Legacy type 
structures and non-conforming structures, to continue to thrive. The applicant assured Ms. Wyatt that 
they're thriving, and they don't need this proposed ordinance to keep thriving, but yes, there is an 
effort to acknowledge that it's an older legacy structure that the Town would certainly like to see 
maintained and allowing some flexibility in this case would be consistent with the land use plan. 

Ms. Harrison noted that she was hesitant to vote on the proposed ordinance because of the way it 
may affect the multi-family ordinance and what’s coming down the road, but it is a very special 
circumstance because of the age of the buildings and them being legacy structures. 
 
Chair Vaughan agreed, noting that it was also her concern as she sees it as a piece of the multi-family 
puzzle. Chair Vaughan stated that while she was not opposed to the idea and realizes that it's already 
going on in other places, even in oceanfront hotels which are currently not being considered as part of 
the proposal, there are other examples of things that go on in town that they’re not going to ok just 
because they are happening. Chair Vaughan noted that while she feels like the proposal has a lot of 
merit, she’s concerned about some of the issues they’ve discussed and once they agree to it, it would 
be difficult to go back. Chair Vaughan questioned if this has to happen right now, considering that 
there is not a multi-family ordinance in place. 

Mr. Thompson stated that it was a commendable project and noted that the difference is that these 
structures are already multi-unit housing just rented short-term.  
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Mr. Gwinn noted that even if there is no urgency, there is consensus that they like the idea, that it 
does satisfy a need for some long-term housing that doesn't currently exist, and he thinks that at 
least they can let the Commissioners know their thoughts about it. 
 
Mr. DeLucia spoke up and stated that there is some urgency, and he would like the proposed 
ordinance to be moved forward to the Commissioners. 
 
The Board discussed the difference between development and re-development and long and short-
term density.   
 
Ms. Wyatt noted that she would add the language about an annual audit of leases but had not heard 
that the Board wanted a cap on the number of times a property could convert from long-term to 
short-term.  
 
Ms. Wyatt and Mr. Ferguson discussed the idea of a sunset clause, with Ms. Wyatt noting that at any 
given time they can go back and revisit the ordinance to determine if that use is still compatible with 
in town. Ms. Wyatt reminded the Board that they will be doing that as part of the strategic plan 
anyway and eliminating the use would just make it nonconforming. 
 
David Elder moved to recommend approval of the text amendment as submitted with addition of 
annual review of leases by Town Staff, Meade Gwinn seconded, and the motion passed 5 to 1 with 
Chair Vaughan casting the Nay vote. 
 
 
Consideration Of Text Amendment submitted by Jordan Harrell of Jernigan Oil Company, Inc. to allow 
the use of digital LED price signage at gas stations. 
 
Ms. Wyatt explained that Jordan Harrell of Jernigan Oil Company, Inc. had submitted a request to 
amend the Unified Development Ordinance to allow digital, LED signage for displaying fuel prices at 
gas stations within the Town. Mr. Harrell has noted that the primary reason for this request is to 
enhance the safety of staff and customers. With advancements in technology and LED price signs, 
you can remotely change price signs, eliminating the need for employees to manually change fuel 
prices using a pole suction cup in the parking lot, which can be hazardous during busy times. In 
addition, the high winds in this area frequently damage signs and dislodge the plastic digit 
replacements. 
 
Ms. Wyatt noted that currently Section 10.22.6.17 of the Unified Development Ordinance states that 
“LED and digital signs are prohibited”. 
 
Ms. Wyatt noted that she had included the definition of “digital sign” as part of the Board packet. 
The language of Section 10.22.6.17 and the definition of digital sign were adopted on January 4, 
2012. At their November 15, 2011 meeting, the Planning Board reviewed various documents and put 
forward a recommended ordinance for a complete prohibition of all digital and LED signage.  
 
The staff report and minutes associated with the 2011 meeting, as well as the Board of 
Commissioners meetings were included in the Board Packet.  
 
Ms. Wyatt explained that at that meeting, fuel price displays were specifically mentioned, and not all 
members were opposed to digital signage for this purpose, provided it was regulated appropriately.  
The primary concern appeared to be a potential proliferation of signage, especially those that flash, 
rotate, move, or are animated. There were aesthetic concerns regarding whether this type of signage 
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maintains the Town’s visual appeal and character, contributes to light pollution, affects night sky 
visibility, and potentially distracts drivers. 
 
While the town has legitimate concerns regarding signage that employs rotating, flashing, moving, or 
alternating lighting, it may be beneficial to reconsider the allowance of digital signs for fuel price 
displays only. With appropriate regulations regarding the size, placement, and brightness, the 
proposed amendment is likely consistent with the Town’s adopted Comprehensive Plan. 
 
Ms. Wyatt then proceeded to review Staff’s recommended amendments for the Board’s consideration: 
 
Amend Section 10.22.6.17, Prohibited Signs, to add the following: LED and digital signs are 
prohibited, except for digital fuel price displays as outlined in Section 10.24.2.3.1 of the UDO. 
 
Amend Section 10.24.2.3, Signs Permitted in Commercial Districts and the Commercial/Residential 
District to add the following: For lots along five-lane roadway corridors, only one (1) freestanding sign 
shall be permitted to be located permanently on the property and shall not exceed sixty-four (64) 
square feet in area and shall not exceed twenty (20) feet in height above street grade. 
 
For lots along two-lane roadway corridors, only one (1) freestanding sign shall be permitted to be 
located permanently on the property and shall not exceed thirty-two (32) square feet in area and 
shall not exceed twelve (12) feet in height above street grade. 
 
Where the property has frontage on both US 158 and NC 12 public rights-of-way, one (1) 
freestanding sign shall be allowed to be located adjacent to each public right-of-way, in accordance 
with the standards listed above. 
 
Where the property is a corner lot with frontage on more than one public right-of-way, a maximum of 
two (2) freestanding signs shall be permitted in accordance with the standards listed above. The 
freestanding sign permitted in the side yard shall be located no closer than seventy (70) feet to the 
designated front yard public right-of-way boundary and installed so that the sign face is perpendicular 
to the side yard public right-of-way boundary. 
 
10.24.2.3.1. Fuel Price Signage/Displays. Businesses engaged in the retail sale of gasoline may use 
manual changeable copy fuel price displays or digital, electronic fuel price displays on their 
freestanding sign.  
 
If utilizing digital, electronic fuel price displays the following conditions shall apply: 
 
10.24.2.3.1.1 The digital fuel price display shall not exceed 50% of the permitted sign area. 
10.24.2.3.1.2 The digital fuel price display shall be two-color LED technology only (Ms. Wyatt noted 
that the applicants have requested a red display for regular fuel; green display for diesel fuel). 
10.24.2.3.1.3 The digital fuel price display shall have automatic dimming capabilities and shall 
automatically dim in response to ambient light. In no instance shall the digital fuel display cause light 
trespass onto adjacent residential districts or uses. 
10.24.2.3.1.4 The digital fuel price display shall display numbers only; there shall be no display of 
text, words, images, or animations. 
10.24.2.3.1.5 The numbers displayed for fuel pricing shall not exceed 16-inches in block digits. 
 
Ms. Wyatt stated that there were a lot of things that the applicant had put in their application 
realizing and understanding that there was a history of concern with regards to digital signs. Ms. 
Wyatt noted that as part of the Board packet she had attached the applicant’s narrative, specifications 
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for the types of digits that would be utilized. Ms. Wyatt presented an image of the applicant's existing 
sign and a sample image of what they are requesting. The area of the signage wouldn't necessarily 
change, it would still be a max of 50%, it would just be digital and LED. Ms. Wyatt stated that there 
would be no other type of digital or electronic display, it would just be numbers. 
 
Mr. Elder inquired about the dimming capabilities of the lights and what percentage of dimming takes 
place. 
 
Ms. Harrison inquired what other types of businesses are asking for LED and digital lighting. Ms. Wyatt 
stated that they have not had other businesses except for gas stations request this, noting that there 
are some banks that have time and temperature displays which are already covered in the UDO. 

Mr. Ferguson discussed the lighting standards and stated that he wanted to make sure that the Town 
was being consistent in terms of both the sign regulations and the lighting standards. Ms. Wyatt 
confirmed for Mr. Ferguson that the Town currently does not allow Neon or flashing signage and 
noted that the Town has an extensive list of prohibited signs. 
 
Applicant Jordan Harrell of Jernigan Oil Company addressed the Board and confirmed that the digital 
sign is dimmable to a certain extent.  He stated that they are dimmed via a controller and believes 
that it may be 22% between daylight and nighttime hours but that they would be willing to work with 
Town with regards to that percentage. Mr. Harrell confirmed that they want to comply with the 
Town’s lighting standards. 
 
Mr. Harrell confirmed for Ms. Harrison that they have 56 locations and currently Nags Head is the only 
town where they don’t have digital price signs that they can change remotely. 
 
Mr. Harrell confirmed for Mr. Thompson that the dimming percentages come set to a certain industry 
standard. They have never increased them or been requested to decrease them. 
 
Mr. Harrell confirmed for Chair Vaughan that sometimes the prices change daily even 3 to 4 times per 
day, and they don’t always have the Staff to go out and change them manually. They can change the 
prices on the digital display and the pumps right from their office. Mr. Harrell reiterated that their 
biggest issue is safety, they want to get their people out of the parking lot. 
 
Mr. Ferguson expressed concern that if they allow Gas Stations to have a digital sign other businesses 
will follow requesting similar.  
 
Molly Harrison moved to approve as submitted. Meade Gwinn seconded, and the motion passed 5 to 
1 with Gary Ferguson casting the Nay vote.  
 
Discuss And Request Initiation of Text Amendments related to the installation of netting as a barrier 
to prevent golf balls from leaving the boundaries of the golf course and causing damage to private 
property. 
 
Ms. Wyatt explained that the Town has occasionally received communications from property owners 
within the Village at Nags Head SPD-C District or those adjacent to Nags Head Golf Links regarding 
stray golf balls impacting their private property. Recently, Staff has had extensive communication with 
Michael Muller, the property owner of 6316 Bob White Avenue, Nags Head. Mr. Muller reached out to 
the town seeking advice on how to address the repeated damage to his property caused by stray golf 
balls. Ms. Wyatt noted that Mr. Muller’s property is adjacent to the Golf Links but is not part of the 
Villages at Nags Head, the SPDC. 
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Upon contacting the General Manager of Nags Head Golf Links to relay the homeowner's concerns, 
Staff was informed that it is typically the golfer's responsibility to address any damage to private 
property and they recommended that the property owner explore landscaping, netting, etc. 
 
To mitigate the issue of stray golf balls, Mr. Muller has inquired about the necessary steps to install 
netting as a barrier adjacent to his home. Based on the examples he provided, this netting would be 
20 feet high and 30 feet wide, supported by telescoping flag poles. 
 
Ms. Wyatt presented examples of the proposed netting and telescoping flagpole which she stated 
would only be erected during the times the property owner was there in order to protect his vehicles 
(it is a second home for Mr. Muller). 
 
Mr. Gwinn noted that he lives in the Villages and volunteered and played at the golf course for several 
years and was familiar with the situation. He said that some homes in The Village that face the golf 
course use netting attached to the decks to protect the homes from stray golf balls. Mr. Gwinn is 
familiar with the damage that golf balls can cause, and his own house has been hit but it’s expected 
because he bought a home in a golf community. 
 
Chair Vaughan noted that in the case of Mr. Muller, that house predates the golf course. 
 
Mr. Thomspon stated that he was familiar with the course and that the spot where the house is 
situated is the T-Shot which is a particularly difficult golf shot. 
 
Ms. Wyatt noted that the current Unified Development Ordinance (UDO) does not address this type of 
structure. While the intended purpose of the structure is similar to that of a fence, the maximum 
fence height allowed is 6 feet, which Mr. Muller has noted would not provide the level of protection 
he seeks. 
 
Given Mr. Muller's proposed solution, staff recognizes that such a measure could benefit more 
properties than just Mr. Muller's. Therefore, Staff are requesting that the Planning Board initiate the 
text amendment process. This would allow Staff to begin researching and seeking additional guidance 
on future amendments to accommodate Mr. Muller's request and similar situations. 
 
The Board discussed alternatives to the netting including planting trees that grow quickly and 
expressed concern as to the impact the netting might have on birds and other wildlife. 
 
After some further discussion the Board reached consensus to initiate the text amendment. 
 
Report on Board of Commissioners Actions – March 6, 2024 
 
Ms. Wyatt gave an update on the Board of Commissioner Actions, of note: Events Coordinator Paige 
Griffin presented an update on Dowdy Park on behalf of the Arts & Culture Committee which was well 
received; the Board approved the Consent Agenda which included two Requests for Public Hearing - 
one for text amendments to allow long-term rental of units in existing hotels as well as one for text 
amendments to prohibit driving over septic systems adjacent to driveways; the Board held a Public 
Hearing and unanimously adopted the ordinance amending the Unified Development Ordinance 
prohibiting drive-through restaurants as presented; the Board appointed the Multi-Family Ordinance 
Working Group which include: BOC members Mayor Pro Tem Siers and Comr. Lambert, Planning 
Board members Meade Gwinn and Molly Harrison, Resident Basil Belsches, Business owner of TW’s 
Bait & Tackle Chris Greening; Outer Banks Homebuilders Association representatives Duke Geraghty 
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and Donna Creef; the Board appointed Deputy Planning Director Joe Costello to represent the Town 
as part of the Albemarle Regional Planning Organization – Rural Transportation Coordination 
Committee. 
 
Town Updates 
 
None 
 
Discussion Items  
 
Discussion of Text Amendment to prohibit driving over and/or parking on septic systems adjacent to 
driveways, drive aisles, and parking areas. 
 
Ms. Wyatt explained that at their last meeting, Staff had drafted and presented to the Planning Board 
ordinance language that would require the placement of a physical barrier to be put in place when a 
dwellings septic system area is adjacent to any portion of a parking space, turnaround area, 
driveway, drive-aisle. This was proposed by the Septic Health Advisory Committee to prevent people 
from driving over and/or parking on septic systems, potentially damaging them.  
 
At that meeting the Planning Board voted unanimously to recommend adoption of the proposed text 
amendment believing this was a step in a positive direction but noted that additional consideration 
should be given to limiting the impact of this ordinance, if possible, to those properties to seem to 
have the most issues with parking on septic areas. 
 
Recognizing the potential impact of this amendment on property owners who would not/do not 
currently have issues with parking on their septic areas and noting that such parking often occurs due 
to excess, or overflow parking associated with the over-occupancy of rental homes, staff is actively 
exploring alternative options to ensure septic area safety. One approach under consideration is the 
inclusion of language expressly prohibiting parking on septic areas. In cases where a violation is 
noted, a Notice of Violation would be issued, at which time the placement of a physical barrier to 
preclude any future violations could be required. This approach would address parking on septic on 
systems via a formal violation of the Unified Development Ordinance with a specified remedy, as 
opposed to the language currently drafted which is a more proactive approach but may unnecessarily 
impact property owners in some instances. 
 
After some discussion, the Board was in consensus that this option was a better way to go, and the 
enforcement piece will force people to take some action. 
 
February 29th, 2024, Director’s Report 
 
Ms. Wyatt briefly discussed her Director’s Report with the Board which included an update on the EV 
plan and the installation of chargers at Town Hall. 
 
Planning Board Members' Agenda 
 
None 
 
Planning Board Chairman’s Agenda 
 
Chair Vaughan expressed sympathy on the passing of previous Planning Board Member Michael Reilly. 
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Adjournment 
 
A motion to adjourn was made by David Elder. The time was 10:51 AM.   
 
Respectfully submitted, 
Lily Campos Nieberding 



 

 

MEMORANDUM 

Town of Nags Head 

Planning & Development Department 
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To: Planning Board 

From: Kelly Wyatt, Planning Director 
Joseph Costello, Deputy Planning Director 
  

Date: March 15, 2024; Updated April 12, 2024 

Subject: Consideration of text amendments to the Unified Development Ordinance as it 
pertains to digital fuel price sign displays.  
     

 
Updated Staff Report for Planning Board’s April 16th, 2024 Meeting 
 
At their meeting on March 19, 2024, the Planning Board reviewed and recommended the adoption of 
proposed text amendments to the Unified Development Ordinance. These amendments would permit 
the use of LED digital signage exclusively for displaying fuel prices, provided certain supplemental 
regulations are met. 
 
Following the meeting, the Town's attorney expressed concerns after reviewing the amendments, 
particularly in light of the Supreme Court decision in Reed v. Town of Gilbert, 576 U.S. 155 (2015). 
This ruling has significantly influenced how local governments regulate signage, emphasizing the 
need for content-neutral sign codes that do not favor one type of speech over another. In response to 
this decision, the Town previously undertook a comprehensive revision of its sign regulations. An 
article from the North Carolina School of Government has been included in your packet for further 
information on this case. 
 
Attorney Leidy noted that the Town's current prohibition on LED and digital signs is a valid content-
neutral regulation of speech, as it does not differentiate based on the content of the speech. 
However, creating an exemption specifically for fuel price displays would likely introduce content-
based discrimination, as it would allow certain messages while continuing to restrict others conveyed 
through LED and digital signs. Such an amendment could lead to First Amendment challenges from 
those still restricted by the ordinance, with the exemption for fuel price signs potentially serving as 
evidence of content-based regulation. 
 
In light of these concerns, staff, in consultation with the attorney and the applicant, has proposed an 
alternative approach. The revised ordinance language, presented below for the Planning Board's 
reconsideration, would incorporate the LED digital display standards into the use regulations for 
fueling stations within Section 7.20 of the UDO. These standards would govern the maximum 
dimensions of the display, the number of character panels, and the frequency of rotation. 
 
Based upon information provided by the applicant, the minimum display area needed for the use of 
16-inch digits is approximately 42-inches x 19-inches.  This allows for three characters/digits and a 
panel for the fraction which is commonly used. In applying this restriction, staff believes that it meets 
the needs of the applicant while maintaining content neutrality.  It is important to note that this 
provision would technically allow a gas station to display a word within the four panels blocks, or an 
image.  Although staff believe this is unlikely, it is worth mentioning.  Additionally, the proposed 
amendment would restrict the display within this designated area from changing more than once in a 
24-hour period. 
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As previously mentioned by staff, the town has valid concerns about signs with rotating, flashing, 
moving, or alternating lights.  However, it may be worth revisiting the possibility of allowing digital 
signs exclusively for fuel price displays. Although we cannot specify that the display area is solely for 
gas price digits, we have proposed a set of narrow restrictions, expecting that they will primarily be 
used for fuel pricing.  With the recommended supplemental standards, staff believes the proposal is 
generally consistent with the Town’s adopted Comprehensive Plan, however Policy LU-19 does state 
that the Town will not permit signs that are digital.  The Planning Board and Board of Commissioners 
should discuss this thoroughly. 
 
A revised draft ordinance has been included in the packet and staff will be available at the Planning 
Board’s April 16th meeting for further discussion. 
 
Comprehensive Land Use Plan Policy Considerations 
 
LU-1 – Ensure that the character of Nags Head is preserved as a single-family residential beach 
community with ties to its natural environment.  This character is defined by: 

- A visible dark sky night maintained by lighting that is minimal and carefully designed. 
- Commercial development that serves the needs of residents and visitors but respects the 

goals of the community related to design and appearance. 
 
LU-16 – Preserve the dark sky night through implementation and enforcement of quality lighting 
fixtures and codes, dark sky education, and citizen support. 
 
LU-18 – Encourage signage designed to serve the needs of residents and visitors but respects the 
goals of the community related to design and appearance. 

LU-18a – Develop appropriate freestanding sign standards based on the desired character of 
each area, particularly along roadway corridors. 
LU-18b – Ensure that future revisions to signage regulation remain content neutral. 

 
LU-19 – Support signage that provides adequate communication but does not dominate the 
landscape.  The town will not permit signs or attention getting devised that flash, spin, rotate, blink, or 
are digital. Signs shall not be directed to or face the ocean beach or sound waters. 
 
 
 
Staff Report from Planning Board March 19, 2024 Meeting (for reference) 
 
Jordan Harrell of Jernigan Oil Company, Inc. has submitted a request to amend the Unified 
Development Ordinance to allow digital, LED signage for displaying fuel prices at gas stations within 
the Town. Mr. Harrell has noted that the primary reason for this request is to enhance the safety of 
staff and customers.  With advancements in technology and LED price signs, you can remotely 
change price signs, eliminating the need for employees to manually change fuel prices using a pole 
suction cup in the parking lot, which can be hazardous during busy times.  In addition, the high winds 
in this area frequently damage signs and dislodge the plastic digit replacements. 
 
Currently Section 10.22.6.17 of the Unified Development Ordinance states, “LED and digital signs are 
prohibited”.  
 
Pursuant to Appendix A, of the Unified Development Ordinance, the definition of “digital sign” is as 
follows:    
 

Sign, digital means any sign featuring electronic display or moving images created by 
incandescent, LCD, plasma, LED or projected images for any purposes other than traffic 
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control devices. This definition is intended to include any sign containing incandescent lights 
or exposed light bulbs used as a message or reader board, or to project images. This 
definition does not include LED technology used only for the purpose of illuminating a 
structural sign face. 

 
The language of Section 10.22.6.17 and the definition of digital sign were adopted on January 4, 
2012.  At their November 15, 2011 meeting, the Planning Board reviewed various documents and put 
forward a recommended ordinance for a complete prohibition of all digital and LED signage.  The staff 
report and minutes associated with this meeting are included for the Planning Board’s consideration.  
It is noted that fuel price displays were specifically mentioned, and not all members were opposed to 
digital signage for this purpose, provided it was regulated appropriately.  The Board of 
Commissioners first discussed this proposed amendment at their December 7, 2011, meeting before 
voting to adopt the proposed prohibition on digital and LED signage at their January 4, 2012, meeting.  
Minutes from both the December 2011 and January 2012 Board of Commissioners meetings are 
attached.  The primary concern appears to be potential proliferation of signage, especially those that 
flash, rotate, move, or are animated.  There were aesthetic concerns regarding whether this type of 
signage maintains the town’s visual appeal and character, contributes to light pollution, affects night 
sky visibility, and potentially distracts drivers.   
 
Staff Analysis and Recommendation: 
 
While the town has legitimate concerns regarding signage that employs rotating, flashing, moving, or 
alternating lighting, it may be beneficial to reconsider the allowance of digital signs for fuel price 
displays only.  With appropriate regulations regarding the size, placement, and brightness, the 
proposed amendment is likely consistent with the Town’s adopted Comprehensive Plan.   
 

 
With regard to the Planning Board’s review and action, Staff recommends consideration of the 
following UDO provisions: 
 

3.5.3. Action by the Planning Board. 
 

3.5.3.1. Every proposed amendment, UDO text amendment or zoning map 
amendment, shall be referred to the Planning Board for its recommendation and 
report. The Board of Commissioners is not bound by the recommendations, if any, of 
the Planning Board. 
 
3.5.3.2. Prior to the consideration by the Board of Commissioners of a proposed UDO 
text amendment or zoning map amendment, the Planning Board shall advise and 
comment on whether the proposed amendment is consistent with the Comprehensive 
Plan. The Planning Board shall provide a written recommendation, certified by the 
UDO Administrator, to the Board of Commissioners that addresses plan consistency 
and other matters as deemed appropriate by the Planning Board, but a comment by 
the Planning Board that a proposed amendment is inconsistent with the 
Comprehensive Plan shall not preclude consideration or approval of the proposed 
amendment by the Board of Commissioners. 
 
3.5.3.3. Members of the Planning Board shall not vote on recommendations regarding 
any UDO text amendment or zoning map amendment where the outcome of the mater 
being considered is reasonably likely to have a direct, substantial, and readily 
identifiable financial impact on the member. 
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(DRAFT) 
AN ORDINANCE AMENDING THE TOWN CODE AND UNIFIED DEVELOPMENT ORDINANCE OF 

THE TOWN OF NAGS HEAD, NORTH CAROLINA AS IT PERTAINS TO SUPPLEMENTAL 
REGULATIONS FOR FUELING STATIONS AND LED, DIGITAL DISPLAYS.  

 
ARTICLE I.  Purpose(s) and Authority. 
 
WHEREAS, pursuant to N.C.G.S. § 160D-701, the Town of Nags Head (the “Town”) may enact and 
amend ordinances regulating the zoning and development of land within its jurisdiction and 
specifically the location and use of buildings, structures and land; pursuant to this authority and the 
additional authority granted by N.C.G.S. Chap. 160D-702, the Town has adopted comprehensive 
zoning regulations and has codified the same within the Unified Development Ordinance, Part II of 
the Town Code, adopted pursuant to N.C.G.S. § 160D-103, which allows the Town to combine 
certain land development ordinances into a unified ordinance;   
 
WHEREAS, Section 2.4.4.3 of the Unified Development Ordinance provides that the powers and 
duties of the Planning Board include developing and recommending policies, ordinances, 
development regulations, administrative procedures, and other means for carrying out plans in a 
coordinated and efficient manner;  
 
WHEREAS, Section 3.5.1. of the Town Code makes clear that a zoning ordinance text amendment 
may be initiated by motion of the Board of Commissioners, by motion of the Planning Board, or by 
application by any person within the zoning jurisdiction of the Town;  
 
WHEREAS, Mr. Jordan Harrell of Jernigan Oil Company, Inc. has submitted a text amendment 
request as it pertains to the use of LED and Digital displays for the purpose of displaying fuel prices 
only.  
  
ARTICLE II. Construction. 
 
For purposes of this ordinance amendment, underlined words (underline) shall be considered as 
additions to existing Town Code language and strikethrough words (strikethrough) shall be 
considered deletions to existing language. Any portions of the adopted Town Code which are not 
repeated herein but are instead replaced by an ellipsis (“...”) shall remain as they currently exist within 
the Town Code. 
 
ARTICLE III. Amendment of the Unified Development Ordinance. 
 

PART I.  That Section 7.20, Supplemental Regulations for Fueling Stations shall be amended 

as follows: 

Section 7.20 - Fueling Station. 

Fueling stations are permitted in accordance with Section 6.6, Table of Uses and 
Activities, provided that the following additional requirements and conditions are met: 

7.20.1. No petroleum pumps shall be nearer than fifty (50) feet to any right-of-way or 
property line. 

7.20.2. All underground fuel storage tanks shall be equipped with leak detection 
devices. The type of detection device shall be approved by and subject to periodic 
inspections by the Town. 

https://library.municode.com/nc/nags_head/codes/code_of_ordinances?nodeId=PTIIUNDEOR_ART6ZODI_S6.6TAUSAC
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7.20.3. In addition to the buffering requirements of Section 10.93, Landscaping, 
Buffering, and Vegetation Preservation, a ten-foot wide commercial transitional 
protective yard shall be placed along the frontage of any street right-of-way. 

7.20.4. Fueling Stations shall have no more than four (4) fuel dispensers. 

7.20.5. Convenience store use associated with a fueling station shall not exceed 3,500 
sf. of habitable building area. 

7.20.6. As of (insert ordinance adoption date) no new fueling station, with or without a 
convenience store, shall be constructed on a lot having frontage on NC 12. 

7.20.7. Signage for fueling stations.  Businesses engaged in the retail sale of gasoline 
may use manual changeable copy displays or digital/electronic displays on their 
approved freestanding sign.  If utilizing an electronic display the following conditions 
shall apply: 

7.20.7.1 A maximum of two elements of the approved freestanding sign shall 
be digital display.   
 
7.20.7.2 No single digital display element may exceed 42 inches in length and 
19 inches in height.  The total digital display of all elements combined shall not 
exceed 11 square feet.   
 
7.20.7.3 Within each digital display element, no more than four (4) characters 
are permitted.  The characters shall not exceed a height of 16-inches. 
 
7.20.7.4 The digital display shall be two-color LED technology only (e.g., red 
display for regular fuel; green display for diesel fuel). 
 
7.20.7.5 The digital display shall have automatic dimming capabilities and shall 
automatically dim in response to ambient light.  In no instance shall the digital 
display cause light trespass onto adjacent residential districts or uses. 
 
7.20.7.6. The digital display shall be fixed and shall not change or rotate more 
than twice in a 24-hour period.   
 

 
PART II. That Section 10.22.6, Prohibited Signs, be amended as follows: 
 

10.55.6.17. LED and digital signs are prohibited, except for those specified in Section 
7.20, Fueling Stations. 

 
PART III. All ordinances or parts of ordinances in conflict with this ordinance are hereby repealed.  

This ordinance shall be in full force and effect from and after the ___ day of ____ 2024.  

 

Benjamin Cahoon, Mayor 

ATTEST: 

 

Town Clerk 

 

https://library.municode.com/nc/nags_head/codes/code_of_ordinances?nodeId=PTIIUNDEOR_ART10PEST_PTVICODEST_DIVIIISIDE_S10.93LABUVEPR
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APPROVED AS TO FORM: 

 

Town Attorney 

Date adopted: 

Motion to adopt by Commissioner  

Motion seconded by Commissioner  

Vote: AYES NAYS 
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Temporary yard signs are springing up all around town. Town council wants to reduce the clutter, but

also wants to respect the free speech rights of the community. Council is considering new rules that will

allow campaign signs during election season, event signs within a day of the event, and ideological

signs anytime. It seems like a reasonable balance—allowing the signs but limiting them to a relevant

time-frame. Can the town’s regulations distinguish among signs this way?

A recent U.S. Supreme Court decision says no. Such distinctions are unconstitutional content-based

regulation of speech.

To be clear, every sign ordinance distinguishes among signs. Ordinances commonly distinguish

between locations (commercial property, residential property, public property, etc.), between types of

signs (free-standing, wall signs, electronic signs, etc.), and between messages on the signs (commercial,

safety, political, etc.). Reasonable distinctions concerning location and types of signs remain

permissible.

The Reed decision, though, clearly invalidated some distinctions based on the message content of signs,

and it will require adjustments to many local ordinances and some state statutes. The decision, with its

four separate concurring opinions, also left open several legal questions.

This blog considers the decision of Reed v. Town of Gilbert, 576 U.S. __ (2015), and its impact on local

sign ordinances.

Context of Free Speech Caselaw

In thinking about the Reed decision it is helpful to recall a few key points about Constitutional

protections of free speech and local government sign regulation. This area of the law is complex—far

beyond the scope and space of this blog—but some context is helpful in understanding the impact of

the new decision.

Content-Neutral Sign Regulations. Some sign regulations concern the form and nature of the sign, not

the content of the message. These regulations—called reasonable time, place, or manner restrictions—

include regulation of sign size, number, materials, lighting, moving parts, and portability, among other

https://canons.sog.unc.edu/2015/07/sign-litigation-a-brief-analysis-of-reed-v-town-of-gilbert/
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things. These regulations are allowed, provided they are “[1] justified without reference to the content

of the regulated speech, [2] that they are narrowly tailored to serve a significant governmental interest,

and [3] that they leave open ample alternative channels for communication of the information” (Ward v.

Rock Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 2753, 105 L. Ed. 2d 661 (1989)). Over the

years the courts have allowed a variety of content-neutral sign regulations.

Content-Based Sign Regulations. Some sign regulations, however, restrict the content of the message.

The Supreme Court requires that content-based regulation of noncommercial signs must meet strict

scrutiny. As phrased in the Reed majority opinion, a regulation is content-based if the rule “applies to a

particular [sign] because of the topics discussed or the idea or message expressed” (slip op., at 6). The

strict scrutiny standard demands that the local government must show that the regulation is (i) designed

to serve a compelling governmental interest and (ii) narrowly tailored to achieve that interest. That is a

steep hill to climb, and in practice few, if any, regulations survive strict scrutiny review.

It is worth noting that commercial speech is subject to yet another test—a version of intermediate

scrutiny outlined in Central Hudson Gas & Electric Corp. v. Public Service Commission of New York,

447 U.S. 557 (1987). That test is described in David Owens’ blog on Offensive Signs, and as discussed

below, the impact of the Reed decision on the Central Hudson test is unclear.

Case Summary

The Town of Gilbert, Arizona, had a sign code requiring permits for signs, but outlining a variety of

exemptions. The Reed decision focused on the exemptions for three types of signs: Political Signs,

Temporary Directional Signs, and Ideological Signs. Under the local code, Political Signs were signs

designed to influence the outcome of an election; they could be up to 32 square feet and displayed

during political season. Temporary Directional Signs were defined to include signs that direct the public

to a church or other qualifying event; they could be up to six square feet and could be displayed 12

hours before and 1 hour after the qualifying event. Ideological signs were defined to be signs that

communicate a noncommercial message that didn’t fit into some other category; they could be up to 20

square feet.

A local church—after being cited for violation of the rules for Temporary Directional Signs—

challenged the sign code as abridging their freedom of speech. The Town argued (and the lower courts

found) that its regulations were content-neutral. The distinctions among types of signs, they said, were

https://canons.sog.unc.edu/2015/07/sign-litigation-a-brief-analysis-of-reed-v-town-of-gilbert/
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based on objective factors not the expressive content of the sign. The distinctions did not favor nor

censor a particular viewpoint or philosophy. And, the justification for the regulation was unrelated to

the content of the sign.

Justice Thomas, writing for the Court, disagreed. He found that the distinctions were plainly content-

based and thus subject to strict scrutiny. The distinctions—between Political Signs, Temporary

Directional Signs, and Ideological Signs—“depende[ed] entirely on the communicative content of the

sign” (slip op., at 7). “Regulation targeted at specific subject matter is content based even if it does not

discriminate among viewpoints with that subject matter” (12). And, “an innocuous justification cannot

transform a facially content-based law into one that is content neutral” (9).

In its failed attempt to meet the strict scrutiny standard, the Town offered two governmental interests to

support its distinctions: aesthetic appeal and traffic safety. Even if these were considered compelling

governmental interests (which the Court assumed without ruling), the Town’s distinctions were not

narrowly tailored. Justice Kagan noted in her own opinion (concurring in the judgment only) that the

Town’s distinctions did “not pass strict scrutiny, or intermediate scrutiny, or even the laugh test” (slip

op., at 6, Kagan, J., concurring in judgment).

Impact of Local Ordinances

So what does this decision mean for local ordinances? In the end, some distinctions among signs

clearly are allowed and will withstand judicial review. Some code provisions, though, must be revised.

And then, there are the open questions.

The Court was unanimous in judgment: The particular provisions of the Town of Gilbert’s sign code

violate Constitutional protections for free speech. The Court was fractured, though, in the opinions,

making it harder to discern the full scope of the decision. Justice Thomas offered the majority opinion

of the court with five justices joining. Justice Alito offered a concurring opinion to further clarify the

https://canons.sog.unc.edu/2015/07/sign-litigation-a-brief-analysis-of-reed-v-town-of-gilbert/
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impact of Justice Thomas’ opinion. He was joined by Justices Kennedy and Sotomayor. Three justices

concurred in judgment only, and they offered two separate opinions to outline their legal reasoning and

their concerns with the majority’s reasoning.

So we have a split court. Three joined the majority only; three joined the majority, but also joined an

explanatory concurrence; and three disagreed with the majority’s legal reasoning. This three-three-three

split, unfortunately, causes even more head-scratching for an already complex topic.

Content-Based Distinctions. In thinking about your sign ordinance, ask this: Does this regulation apply

to a particular sign because of the non-commercial content on the sign? If yes, the regulation must meet

strict scrutiny under Reed. The government must show that the regulation is designed to serve a

compelling governmental interest and narrowly tailored to achieve that interest.

If your ordinance distinguishes among noncommercial sign types—political v. ideological v. religious

—those distinctions are unconstitutional and must be changed.

Justice Thomas did offer some content-based regulations that may survive strict scrutiny if they are

narrowly tailored to address public safety. These include warning signs for hazards on private property,

signs directing traffic, or street numbers associated with private houses.

 Content-Neutral Distinctions. The several opinions of the court outline some valid distinctions for

regulation. In his majority opinion, Justice Thomas noted that local governments still have “ample

content-neutral options available to resolve problems with safety and aesthetics” (slip op., at 16). These

include regulation of, among other things,
size
building materials
lighting
moving parts
portability
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Moreover, “on public property the Town may go a long way toward entirely forbidding the posting of

signs, so long as it does so in an evenhanded, content-neutral manner” (slip op., at 16). A local

ordinance or state statute can prohibit all signs in the public right-of-way. But, if signs are allowed, the

regulations must not distinguish based on the content of the message. Regulations that allow some, but

not all, noncommercial signs run afoul of the Reed decision.

For example, NCGS § 136-32 allows for “political signs” (as narrowly defined) in the public right-of-

way of state highways during election season. That statute and similar ordinances will need to be

revised to either, prohibit all signs in the right-of-way, or allow compliant signs with any

noncommercial message in the right-of-way during election season.

Justice Alito, in his concurring opinion, provided further explanation (although not an exhaustive list)

of what distinctions may be valid, content-neutral distinctions. He included:
Size (including different sizes for different types of signs)
Location, including distinguishing between freestanding signs and attached signs
Distinguishing between lighted and unlighted
Distinguishing between fixed message and electronic signs
Distinguishing between signs on public property and signs on private property
Distinguishing between signs on commercial property and signs on residential
property
Restricting the total number of signs allowed per mile of roadway
Distinguishing between on-premises and off-premises signs*
And time restrictions on signs advertising a one-time event*

* These last examples—distinguishing between on-premises/off-premises and restricting signs for one-

time events—seem to conflict with the majority opinion in Reed. Here, we get back to the issue of the

fractured court and multiple opinions (discussed below).

Open Questions

Content-ish Regulations

Justice Alito’s concurrence (discussed above) listed many regulatory distinctions that are clearly

authorized. He listed two distinctions that do not clearly square with the reasoning of the majority

opinion. But, if you consider the three justices concurring with Alito plus the three justices concurring
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in judgment only, there are six justices that took the question of content neutrality with more practical

consideration than Justice Thomas’ hard line. Thus, Alito’s opinion may in fact hold the greatest weight

of this case. Only time will tell—time and more litigation.

First, Justice Alito listed signs for one-time events. This seems to be precisely what the majority stuck

down in this case. It is unclear how a local regulation could structure such regulation without relying on

the content of the message itself. But the inclusion on Justice Alito’s list points to some room for

defining signs based on function.

And second, Justice Alito listed the distinction between on-premises and off-premises signs. The

enforcement officer must read the sign in order to determine if a sign is off-premises or on-premises. As

such, these would seem to be facially content-based and subject to strict scrutiny. But, prior Supreme

Court caselaw has upheld the on-premise/off-premise distinction and that precedent is not overruled by

the majority opinion.

Commercial and Noncommercial Speech. In past decisions the Supreme Court has treated commercial

speech to slightly less protection than noncommercial speech. Commercial speech regulation needs to

meet a version of intermediate scrutiny, not the strict scrutiny applied to regulation of non-commercial

speech (See, generally, Central Hudson Gas & Electric Corp. v. Public Service Commission of New

York, 447 U.S. 557 (1987)).

Arguably, the Reed decision opened the door to challenge a sign ordinance that distinguishes between

commercial and noncommercial speech. Justice Alito’s concurring opinion noted that distinguishing

based on the type of property—commercial or residential—would be valid. Regulating based on the

content of the sign—commercial or noncommercial—arguably is undermined by the Reed decision.

Notably, though, the majority in Reed did not overrule its prior decisions. The Reed decision was

focused on the Town code’s distinctions among types of noncommercial speech. Presumably the long-

held standards for regulation of commercial speech still apply.

Conclusion

In the wake of Reed, some things are clear. Governments still have an array content-neutral regulations

to apply to signs. But, content-based distinctions such as the ones in the Town of Gilbert’s code must

survive strict scrutiny to stand. Because of mix of opinions from the Court, there are several open

questions. We will not know the full scope and meaning of Reed v. Town of Gilbert until the federal

courts begin to apply this decision to other sign litigation.
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STAFF REPORT 
 

TO: Planning Board 
FROM: Kim Allen, Code Compliance Officer 
 Elizabeth Teague, Planning Director 
DATE: November 9, 2011  
SUBJECT: Zoning Text Amendment to Prohibit Digital Signs 
 
 
SUBJECT OR MOTION(S): 

1. Motion to recommend adoption of Zoning Ordinance Text Amendment request  

2. Motion to recommend adoption of a Statement of Consistency.  
 
 
BACKGROUND:  The first digital sign was allowed in 2003.  They were all allowed as 
an alternative to the traditional changeable copy reader boards where letters or 
numbers are changed by hand. Messages remain for days or weeks at a time. Given the 
general parameter that digital reader boards mimic changeable copy reader boards, 
there are currently four digital signs in Town. However, there is nothing in the zoning 
ordinance that specifically allows them and no regulations to limit the size, color or 
brightness. Recognizing the increasing interest in digital signs, staff believes they 
should be prohibited or reasonable conditions be placed on them with a future text 
amendment. At the September Planning Board meeting, the Board suggested to 
prohibit them. 
 
STAFF RECOMMENDATION: 

Planning staff recommends adoption of the proposed zoning ordinance text amendment 
as presented in conjunction with the attached Statement of Consistency on the grounds 
that digital signs detract from the visual integrity of the Town. 
 
 
ATTACHMENTS: 

A. Draft Text Amendment  

B.  Draft Statement of Consistency 
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AN ORDINANCE AMENDING THE CODE OF ORDINANCES 
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA 

BE IT ORDAINED by the Board of Commissioners of the Town of Nags Head, North 
Carolina, that Chapter 48, Zoning, of the Code of Ordinances shall be amended as 
follows: 

 
PART I.         That Section 48-282(6) Signs and Outdoor Advertising 

Structures, Prohibited Signs be amended as follows: 
 
 (6)  Prohibited signs. 

a.  No sign shall be located within a public right-of-way except for 
street identification signs and official traffic control signs.  

  b.  No sign shall be erected or maintained which is a copy or 
imitation of an official highway sign and carrying the words 
"STOP" or "DANGER."  

c.  No sign, business sign or outdoor advertising structure shall be 
erected which contains, employs or utilizes lights or lighting 
which rotates, flashes, moves or alternates; except that time 
and temperature displays without electronic advertising matter 
are permitted but must be included in computing allowable 
signage. Continuous printout, running or ticker-tape type 
message panels or signs are prohibited.  

 d.  No sign shall be erected which contains rotating sign panels. 
 e.  No sign shall obstruct visibility at an intersection or driveway as 

regulated in section 48-79. 
  f.  No sign shall be posted on any telegraph, telephone or electrical 

light pole or on any tree along any street. 
  g.  No sign shall be permitted that obstructs ingress and egress to 

any window, door, fire escape, stairway, ladder or opening 
intended to provide light, air, ingress or egress for any room or 
building.  

  h.  No sign shall be permitted that violates any provision of any law 
of the state relative to outdoor advertising. 

  i.  All outdoor advertising signs or structures are prohibited. 
  j.  Signs supported in whole or in part by water, air or gas are 

prohibited. 
  k.  No real estate sign on property abutting a public trust area shall 

be directed toward any public trust area as defined by CAMA.  
  l.  All pennants are prohibited, effective December 6, 1995. 

  m.  Use of exposed neon, argon, krypton, or similar gas tube 
lighting shall be prohibited in all manner except as provided in 
section 48-284(2) e.  

 n.  Tourist-oriented directional sign (TODS). 
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o. Three dimensional sculptured objects and pictorial devices 
attached to and extending more than 12 inches beyond any wall 
or roof of a building in business use. Attached sculptured 
objects and pictorial devices extending 12 inches or less from a 
building wall or building roof shall be classified as a business 
wall sign or roof sign and shall be subject to all regulatory 
requirements of this chapter pertaining to such signs.  

  p.  Roof signs within the SPD-C, Village at Nags Head C-1, C-2, 
hotel and institutional districts. 

  q.  LED and Digital signs. except for monochromatic time 
temperature displays, maximum ten sq. ft. in area.  

 
  
 
PART II.    All ordinances or parts of ordinances in conflict with this ordinance are 

hereby repealed. This ordinance shall be in full force and effect from and 
after the ___ day of ________ 2011. 

 

 Robert O. Oakes, Jr., Mayor 

 
ATTEST: 

Town Clerk 
 
APPROVED AS TO FORM: 

Town Attorney 

 

Date adopted: 
Motion to adopt by Commissioner  
Motion seconded by Commissioner  
Vote: AYES NAYS 
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TOWN OF NAGS HEAD 

STATEMENT OF CONSISTENCY  

WITH THE LAND USE PLAN FOR A ZONING TEXT AMENDMENT 

 

BE IT HEREBY RESOLVED by the Board of Commissioners for the Town of Nags Head, 

that in accordance with provisions of North Carolina General Statute 160A-383, the Board of 

Commissioners hereby finds and determines that the adoption of the requested zoning text 

amendment to prohibit digital signs. 

Is consistent with the goals, objectives and policies of the Town’s adopted Land Use Plan, 

and that this action is reasonable and in the public interest because it addresses an emerging 

concern related to community appearance (p. 104) 

READ, APPROVED AND ADOPTED by a vote of _____ to _____, this, the 

December______, 2011. 

 

    

       ____________________________________ 

       Robert O. Oakes Jr., Mayor 

 

ATTEST: 

 

   

__________________________   ____________________________________ 

Carolyn Morris, Town Clerk    Cliff Ogburn, Town Manager 
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Mr. Demers pointed out that the Federal Wireless law requires a streamlined process for 
handling applications for construction of antenna and questioned if the Town was in compliance 
with this requirement. After some discussion it was agreed that the Town’s processes related to 
conditional use applications meet the intent of the law because it’s not different from any other 
conditional use process used in other situations. 
 
Chairman Edwards moved to recommend adoption of the zoning ordinance text amendment as 
amended by the Town Attorney. Tom Haddon seconded the motion. The motion carried by 
unanimous vote. 
 
Marvin Demers amended the motion to revise the wording under part V section 7 to add 360 
degree concealment of the antenna instead of 180 degrees. Angelina Lowe seconded the 
motion. The motion carried by unanimous vote. 
 
Motion to Adopt Statement of Consistency 
 
Planning Director Elizabeth Teague presented the Statement of Consistency which reads in part: 
 
“The adoption of the requested zoning text amendments to Town Code… is consistent with the 
goals, objectives and policies of the Town’s adopted Land Use Plan, and that this action is 
reasonable and in the public interest.”  
 
Ms. Teague explained that the proposed amendments reflect the heritage of Old Nags Head 
architecture by requiring that antennas and/or antenna arrays be concealed so that they are 
not visible by ordinary observation from the ground. 
 
Clyde Futrell moved to recommend adoption of the Statement of Consistency as presented. 
Susie Walters seconded the motion. The motion carried by unanimous vote 
 
 
Motion to recommend adoption of a zoning ordinance text amendment to Town Code Section 
48-324, Prohibiting LED Signage. 
 
Code Compliance Officer Kim Allen presented a zoning text amendment Prohibiting LED 
Signage. Mr. Allen explained that the first digital sign was allowed in 2003 for Resort Realty and 
there are three other businesses that currently have these types of signs: the Outer Banks 
Hospital, East Carolina Bank and most recently the Sunoco gas station. These signs were all 
allowed as an alternative to the traditional changeable copy reader boards where letters or 
numbers are changed by hand and messages remain for days or weeks at a time.  
 
Mr. Allen further explained that there is nothing in the zoning ordinance that specifically allows 
these signs and no regulations to limit the size, color or brightness. Recognizing the increasing 
interest in digital signs, Staff believes they should be prohibited or reasonable conditions be 
placed on them with a future text amendment. For the purpose of comparison, Mr. Allen stated 
that the Town of Kitty Hawk prohibits them in all shapes and sizes while the Town of Kill Devil 
Hills allows them with conditions.  
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Planning Staff recommends adoption of the proposed zoning ordinance text amendment as 
presented in conjunction with the attached Statement of Consistency on the grounds that digital 
signs detract from the visual integrity of the Town. 
 
Mr. Demers inquired if there was a way to include language that could control the appearance 
of LED signs such as the brightness and frequency of change, instead of prohibiting them.  
 
Mr. Allen stated that the City of Virginia Beach struggled with finding language that would 
restrict but still allow the signs and ended up prohibiting them as well. Mr. Allen stated that it 
would be difficult to measure compliance. 
  
Mr. Futrell expressed concern over possible traffic safety issues that might develop with large, 
bright and frequently changing digital signs, such as the one in Currituck, which might be 
distracting to drivers. Mr. Futrell stated he did not have an objection to small digital signs that 
note temperature, time and changing gas prices.  
  
Mr. Allen confirmed for Ms. Walters that if the text amendment is adopted, any existing signs 
would become non-conforming.  
 
Ms. Walters stated that she finds these types of signs distracting and not aesthetically pleasing. 
Mr. Edwards agreed stating that they were not in keeping with the Nags Head style. 
 
Mr. Demers stated that he did not have an objection to LED signs, if they could be controlled in 
some way. By putting limits in terms of the brightness or intensity of the light, the size of the 
font, the frequency of change, these signs can provide an advantage to a business not only by 
drawing attention to the business but also reducing the need to have someone out there 
manually changing a sign. These types of signs also allow the use of emerging technology while 
controlling it to an acceptable degree.  Mr. Demers felt that by prohibiting these types of signs 
they would be creating a division between those that already have digital signs and those who 
don’t. He would prefer to see Staff come back with an alternate which would maybe limit but 
not prohibit LED signs.  
 
Ms. Lowe agreed with Mr. Demers and stated that by allowing this technology they would be 
aiding small business owners by offering them another option.  
 
Mr. Haddon expressed concern about the light pollution. He believes that crafting an ordinance 
that addresses limitations to the technology might get too technical and hard to enforce. He 
also was concerned that by allowing these types of signs, even with limitations, they will 
proliferate.  
 
Tom Haddon moved to recommend adoption of the zoning ordinance text amendment as 
presented with the exception that item “q” under Section 6, Prohibited signs, be amended to 
read: “LED and Digital Signs.” Susie Walters seconded the motion. The motion passed with a 
vote of four to two with Marvin Demers and Angelina Lowe casting the Nay votes.  
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Motion to Adopt Statement of Consistency 
 
Planning Director Elizabeth Teague presented the Statement of Consistency which reads in part: 
 
“Adoption of the requested zoning text amendment to prohibit digital signs is consistent with 
the goals, objectives and policies of the Town’s adopted Land Use Plan, and that this action is 
reasonable and in the public interest..” 
 
Ms. Teague stated that in this particular instance there is a specific goal in the Town’s Land Use 
Plan that talks about keeping up with technology but being mindful of community appearance. 
 
Tom Haddon moved to recommend adoption of the Statement of Consistency as presented. 
Clyde Futrell seconded the motion. The motion passed by a vote of four to two with Marvin 
Demers and Angelina Lowe casting the Nay votes. 
 
 
Discussion 
 
Encouraging use of Solar Power 
Planning Intern Amanda Tucker gave a power point presentation regarding the use of Solar 
Power Systems and the benefits of encouraging their use within the town. 
Ms. Tucker talked about the many advantages of Solar Power both environmental and 
economic. Ms. Tucker gave as an example a typical beach box, which could see a $391 saving 
per year with a solar power system and a lifetime savings of approximately $10,000. 
Ms. Tucker stated that the Town of Nags Head is a great candidate for this type of energy and 
should invest in “green” energy to preserve its lifeline, the beach. Ms. Tucker suggested that 
the Town look into the installation of a solar power system on a Municipal building, which could 
serve as an educational tool for the Town’s citizens as well as an economically beneficial 
investment. 
Ms. Lowe noted that the focus on the Outer Banks seemed to be more on wind energy and 
wondered if vendors were marketing these types of systems more aggressively than solar 
powered systems. Ms. Tucker explained that a big obstacle for solar energy is the lack of 
education and stated that while the focus has been on wind power, solar power can work in 
conjunction and act as a supplement to wind energy. Ms. Tucker agreed with Ms. Lowe that 
solar arrays might also be more aesthetically pleasing than turbines. 
Ms. Walters inquired if Staff had looked at alternative energy systems for Town Hall as part of 
the repairs to the roof that was recently damaged due to Hurricane Irene. Ms. Teague stated a 
vendor is currently putting together some cost estimates for both Town Hall and the Harvey 
site. 
Mr. Demers inquired about insurance cost implications related to placing solar panels on roofs. 
Ms. Teague confirmed that they would not create any additional liability and stated that they 
would have to meet all building codes including coastal wind loads. 
Mr. Futrell stated that this is an area where there is a lot of renewable energy that is currently 
available but not being used and he could see how the two types of energy, wind and solar, 
could work well together. 
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stated that in any case the antennas don’t stick out any more than six – eight inches from the 
building.  She thanked staff for their help.  
 
There being no one present who wished to comment, Attorney Leidy closed the Public Hearing 
at 9:53 a.m.   
 
MOTION:  Comr. Cahoon made a motion to adopt the ordinance amendment to permit the 
installation of concealed building mounted antenna as a conditional use in the CR and C-2 
Districts, as presented.  The motion was seconded by Mayor Pro Tem Remaley. 
 
Comr. Walters asked if Comr. Cahoon’s motion included Sprint Com comments and the Planning 
Board’s provision.  Comr. Cahoon said that her motion did include comments made by Ms. 
Teague/Ms. Murphy. 
 
CONTINUATION OF MOTION:  The motion passed 4 – 0 (Comr. Sadler was not present.).  
 
MOTION:  Comr. Cahoon made a motion to adopt the Statement of Consistency between the 
ordinance and the Land Use Plan as presented.  The motion was seconded by Comr. Walters 
which passed 4 – 0 (Comr. Sadler was not present.). 
 
A copy of the ordinance to permit installation of concealed building mounted antenna, as 
adopted, is attached to and made a part of these minutes as shown in Addendum “D”. 
 
 
Public Hearing to consider adoption of Zoning Ordinance Text Amendments to Town Code 
Section 48-8, Definitions and Town Code Section 48-324, Prohibiting LED and Digital Signage 
 
Attorney John Leidy introduced the Public Hearing concerning LED and digital signage at 9:56 
a.m.   
 
Code Compliance Officer Kim Allen summarized his memo which read in part as follows: 
 
“BACKGROUND:  The first digital sign was allowed in Nags Head in 2003 by way of a zoning 
interpretation: they were allowed only as an alternative to the traditional changeable copy 
reader boards where letters or numbers are changed by hand. The parameter placed on this 
allowance was that the digital boards had to effectively mimic non-digital reader boards, and 
messages were to remain static.   There are currently four working digital signs in Town (at the 
Hospital, Sunoco, Resort Realty, and East Carolina Bank) and one that is not in operation (Taco 
Bell).  
 
‘There is nothing in the zoning ordinance that specifically allows or provides specific guidelines 
on digital signage (color, brightness, moving vs. static images, etc.).   Recognizing the 
increasing interest in digital signs and the emerging technologies of LED, LCD and plasma 
screens, staff believes that all digital signage should be prohibited or reasonable parameters for 
their use be placed on them with a  text amendment.  At the September Planning Board 
meeting, the Board initiated a text amendment at staff’s request.   
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‘PLANNING BOARD RECOMMENDATION: 
At their November Meeting the Planning Board took up discussion of the staff recommendation 
to add the following to the “prohibited signs” list: 
 
‘LED and Digital signs. except for monochromatic time temperature displays, maximum ten sq. 
ft. in area.  
 
‘Discussion resulted in amendments to the staff text to prohibit all forms of digital signage, and 
to include a definition that covers all types of digital signs being used as reader or message 
boards or incorporated into commercial signage. The Planning Board also recommended 
adoption of the Statement of Consistency.  
 
‘The Planning Board membership raised concerns that once one business installs one, others 
will follow resulting in a proliferation of digital imagery that is not in step with the character of 
Nags Head, as well as that the signs could distract drivers and become a safety issue (minutes 
attached). 
 
‘STAFF RECOMMENDATION: 
Planning staff recommends adoption of the proposed zoning ordinance text amendment which 
amends the original staff recommendation with Planning Board input.  Staff also recommends 
adoption of the attached Statement of Consistency on the grounds that digital signs detract 
from the visual integrity of the Town.” 
 
 
Notice of the Public Hearing was published in the Coastland Times on Tuesday, November 22, 
2011 and on Tuesday, November 29, 2011 as required by law. 
 
Lois Williams, Outer Banks Mall, said that the signage would only be changed once per day; she 
would like the opportunity to try the digital signage.  
 
Steve Howington, Carolina Signs; he said that digital signs are an effective way for businesses 
to advertise during this economy; it would be an attractive way for the Outer Banks Mall 
shopping center to add to the upgrades already done; the signs are programmable.   He 
displayed photographs of digital signs. 
 
Rick Lawrenson; he asked if the Town, if the ordinance is adopted, would do away with its own 
digital sign; Code Compliance Officer Kim Allen pointed out that the Town’s sign is exempt from 
the ordinance.  
 
John Ratzenberger, resident; he stated that he has never seen an attractive type of digital 
signage; on a personal note, in his previous position on the Town’s Citizens Advisory 
Committee, they looked at ways to help businesses in the Town and signage was discussed; the 
Outer Banks Mall has a strip side that cannot be seen until driven by; he feels that the Planning 
Board and staff need to meet to discuss all signage in the Town to see what can be done to 
benefit businesses – especially look at those without a lot of visibility. 
 
Mayor Pro Tem Remaley asked Code Compliance Officer Kim Allen how many applications for 
these types of signage have been received; Mr. Allen stated that applications are received very 
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infrequently for these types of signs - recently three (3) requests have been received.  This type 
of signage becomes multi-faceted because of its ability to change.  
 
Mayor Oakes confirmed that currently there are four (4) types of digital signs in the Town.  
 
Planning Director Teague stated that the Planning Board wanted to make sure parameters were 
identified so a traffic issue would not be created.    
 
There being no one else present who wished to speak, Attorney Leidy closed the Public Hearing 
at 10:21 a.m. 
 
Comr. Walters, who was on the Planning Board in review of this ordinance, feels that the larger 
businesses/chains are more likely to have these signs than the smaller businesses; the majority 
of the Planning Board was not in favor of the proposal. 
 
Comr. Cahoon said that she would not be objectionable to allowing LED’s with 
conditions/parameters; she felt it was not right that the Town exempted itself from the 
ordinance.  
 
Mayor Pro Tem Remaley feels that the signage ordinance in the Town needs to be completely 
revisited and looked at more in-depth for ways to help people especially because of the current 
economy.   
 
Mayor Oakes said that he feels static lights would be okay but he is concerned about the 
plasma signs; a message that changes more frequently than daily should be prohibited. 
 
Comr. Cahoon confirmed with Code Compliance Officer Allen that currently no one can erect a 
plasma sign.   She feels more work should be done on this proposal – some language could be 
added concerning brightness, frequency of movement, etc.   
 
MOTION:  Comr. Cahoon made a motion to table the digital sign proposal for 90 days for 
additional staff review and for citizen input – for consideration at the March 2012 Board 
meeting.  The motion was seconded by Mayor Oakes.   
 
Comr. Walters asked what takes place if the Town receives applications for digital signage.  Ms. 
Teague stated that the current ordinance will apply.  Ms. Teague also stated that she would like 
to put together a group to include the Planning Board and local businesses that can address 
new sign technology and prepare a proposal that the Planning Board can support and that will 
benefit local businesses.   
 
Attorney Leidy explained that the process to adopt a moratorium includes a Public Hearing; he 
pointed out that the Board would not be able, at today’s meeting, to adopt a moratorium. 
 
WITHDRAW MOTION:  Comr. Cahoon withdrew her motion and Mayor Oakes withdrew his 
second to that motion.  
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Board members discussed various types of changes to the ordinance such as striking the “LCD” 
and “LED” and leaving other definitions of signage intact in order to keep what currently exists 
but not allow expansion.   
 
Mayor Oakes requested that the ordinance be modified for Board review and consideration later 
in today’s meeting.  
 
 
REPORTS AND RECOMMENDATIONS FROM THE PLANNING BOARD AND THE 
PLANNING AND DEVELOPMENT DIRECTOR  
 
Review of effects of zoning ordinance text amendment adopted in second reading at May 4, 
2011 Board of Commissioners meeting which permitted onsite rental of beach chairs and 
umbrellas from within the private beach bathhouse located at 4929 S. Virginia Dare Trail 
 
MOTION:  Comr. Cahoon made a motion to recuse Mayor Oakes from the discussion 
concerning the Village Beach Club rentals due to conflict of interest (Mayor Oakes is President 
of Village Realty, Inc.).  The motion was seconded by Mayor Pro Tem Remaley which passed 4 
– 0 (Comr. Sadler was not present.). 
 
Mayor Oakes left the meeting; Mayor Pro Tem Remaley conducted the discussion. 
 
Planning Director Teague summarized her memo which read in part as follows: 
 
“This zoning ordinance text amendment adopted on May 4, 2011 (attached) added Town Code 
Sec 48-869, Recreation District to permit the onsite rental of beach chairs and umbrellas at the 
Village at Nags Head Private Beach Access and Bathhouse. At the time of its adoption, the 
Board of Commissioners placed a sunset provision on this ordinance requiring that it be 
revisited and either re-adopted or allowed to lose effect at the December 2011 meeting. 
 
‘Though few problems were experienced with the operation at the Village at Nags Head Private 
Beach Access, numerous concerns arose at the Comfort Inn and Surfside Hotel locations 
throughout the summer.  This ordinance is difficult to enforce with regard to the location and 
storage of rental equipment and acceptance of money on the public beach. 
 
‘Staff Recommendation:  Staff recommends allowing the sunset provision on this ordinance to 
lapse and also recommends that the previously adopted ordinance, adopted on March 2, 2011, 
(attached) which permitted beach chair and umbrella rentals as an accessory use to Hotels 
within the CR, Commercial Residential Zoning District – be reconsidered.” 
 
 
MOTION:  Comr. Cahoon made a motion to allow the sunset provision to lapse (with the 
Village at Nags Head Beach Club rentals) and to have staff bring back a proposal combining all 
goals.  The motion was seconded by Comr. Walters.   
 
Planning Director Teague said she would like the next 60 – 90 days to prepare a proposal and 
to return with a revised ordinance; an ordinance that provides clear guidance to potential 
vendors and to the public. A proposal that would provide an opportunity for a family in Nags 



 
 
 
 
 
 
 
 
 

 
TOWN OF NAGS HEAD 

BOARD OF COMMISSIONERS 
REGULAR SESSION 

January 4, 2012 
 
 
The Town of Nags Head Board of Commissioners met in the Board Room of the Nags Head Municipal 
Complex located at 5401 South Croatan Highway at 9:00 a.m. on Wednesday, January 4, 2012.   
 
 
COMRS PRESENT: Mayor Bob Oakes; Comr. Anna Sadler; Comr. Renée Cahoon  
   and Comr. Susie Walters 
 
COMRS ABSENT: Mayor Pro Tem Doug Remaley 
 
OTHERS PRESENT: Town Manager Cliff Ogburn; Town Attorney John Leidy; Kevin Brinkley; Steve 
Kovacs; Dave Clark; Ralph Barile; Kelly Wyatt; Dabni Shelton; Angela Welsh; Roberta Thuman; Justin 
Kupfer; Ryan Dodson; Chase Tadlock; Bobby Gentry; Meade Gwinn; Michael Reed; Dave Wigginton; 
Marvin Demers; Elizabeth Demers; Barbara Gernat; Sheila Davies; Brendan Strum; Richard Murphy; 
Cameron Saville; Mike Kelly; John DeLucia; Ralph Buxton; Bob Muller; Dennis Mabe; Doug Langford; 
Jim Boyd; and Town Clerk Carolyn Morris 
 
 
CALL TO ORDER/PRAYER/PLEDGE OF ALLEGIANCE  
 
Mayor Oakes called the meeting to order at 9:00 a.m.  Public Works Director Dave Clark provided the 
prayer which was followed by the Pledge of Allegiance. 
 
 
ADOPTION OF AGENDA 
 
Comr. Sadler asked the Board to amend the agenda and to move the resolution concerning Property 
Owners Association and taxing benefits to the beginning of the agenda to accommodate those in the 
audience.  It was Board consensus to agree with Comr. Sadler and to move the resolution to just 
prior to the public hearings.   
 
MOTION:  Comr. Sadler made a motion to adopt the January 4th agenda as amended -  to move 
agenda item # 21 re: property owners association and taxing benefits to just prior to the start of the 
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public hearings.  The motion was seconded by Comr. Walters which passed 4 – 0 (Mayor Pro Tem 
Remaley was not present.).   
 
 
AUDIENCE RESPONSE – MEADE GWINN 
 
Meade Gwinn, President of the Village Property Owners Association; he addressed the resolution re: 
non-profit property owners associations; he understands the Town’s concern and feels that the 
resolution may be trying to correct a problem before a problem exists; there is no alien property 
owners association owning property in the Town as of today; the language may mislead homeowners 
living in Nags Head but not living in the Village to think Village residents may be receiving a tax 
benefit others are not allotted; he asked the Board to explore other options instead of making 
legislative changes; he feels that there are better ways to address this issue and he asked the Board 
to table action on this resolution.  
 
 
 
RECOGNITION OF EMPLOYEES 
 
Police Chief Kevin Brinkley introduced Police Officer First Class Justin Kupfer who was recognized by 
the Board for obtaining his certification as a National Drug Recognition Expert.   
 
Fire Chief Kevin Zorc introduced Firefighter/EMT Ryan Dodson who was recognized by the Board for 
five years of service.  
 
Police Chief Kevin Brinkley introduced Police Officer Chase Tadlock who was recognized by the Board 
for five years of service.  
 
 
CONSENT AGENDA 
 
The Consent Agenda consisted of the following items: 
 
Consideration of Budget Adjustment #7 to FY 11/12 Budget Ordinance 
Consideration of Tax Adjustment Report 
Approval of Minutes 
Annual Certification of Firefighters 
Consideration of amendment to Verizon Wireless contract for antenna modification 
 
MOTION:  Comr. Cahoon made a motion to approve the Consent Agenda as presented.  The motion 
was seconded by Comr. Sadler which passed 4 – 0 (Mayor Pro Tem Remaley was not present.). 
 
Budget Adjustment #7, as adopted, is attached to and made a part of these minutes as shown in 
Addendum “A”. 
 
A copy of the Tax Adjustment Report, as approved, is attached to and made a part of these minutes 
as shown in Addendum “B”. 
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The agenda summary sheet for the Annual Certification of Firefighters, as approved, read in part as 
follows: 
 
“North Carolina General Statute 58-86-25 requires that all certified fire departments submit a 
complete roster of all eligible firefighters on an annual basis – the certified list determines eligibility 
for the $50,000 line-of-duty death benefit as well as eligibility for Pension Fund Credit. 
 
‘Attached please find a roster of Town firefighters eligible for certification for Board reconsideration at 
the January 4th Board of Commissioners meeting.” 
 
 
The roster of Town firefighters eligible for certification, as approved, is attached to and made a part 
of these minutes as shown in Addendum “C”. 
 
 
The amendment to the Verizon Wireless contract as described in the agenda summary sheet, as 
approved, read in part as follows: 
 
“Verizon Wireless is requesting to amend their lease in order to supplement their antenna array on 
the Town Monopole. This request will add three (3) Antel BXA-70063/8CF antennas and six (6) one and 
five-eighths (1-5/8”) inch coaxial cable lines to its existing equipment and increase their rent to 
$2,900.00 per month.  A structural study confirming that the tower can sustain additional load has been 
submitted and approved by the chief building inspector.  No other mechanical equipment will be installed 
on the ground and no additional zoning requirements will apply in this case.  Attorney Brock Mitchell has 
reviewed the lease and the “PAL” letter and concurs that the Town manager may sign both upon 
approval by the Board. 
 
‘From the Finance Officer:  The current lease calls for monthly rental income of $2,600.  With the 
proposed contract change, annual rental income from this lease will increase by $3,600.” 
 
 
Mayor Pro Tem Remaley – Out of Town 
 
Mayor Oakes noted that Mayor Pro Tem Remaley was currently on a two-week vacation celebrating 
his recent retirement from Dare County as Fire Marshal. 
 
 
Comr. Sadler - Consideration of resolution requesting legislative changes re: property tax 
exemptions for certain homeowner association property – moved from end of agenda 
 
The agenda summary sheet concerning property tax exemptions for certain property owner 
associations read in part as follows: 
 
“At the January 4, 2012 Board of Commissioners meeting, Comr. Sadler will present for Board 
discussion and consideration  the attached proposed resolution concerning taxation of property of 
non-profit homeowners associations.    
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‘The proposed resolution was patterned after a similar one adopted by the Town of Holden Beach 
which is also attached.” 
 
 
Comr. Sadler stated that she learned of the issue while at the most recent NCBIWA conference -  
coastal towns share some of the same problems.  She stated that she would rather the Town be pro-
active rather than re-active. 
 
Town Attorney Leidy added the following at the end of the last WHEREAS statement:  “So long as  
legislative change does not result in the double taxation of any property owned by a non-profit 
homeowners association”. 
 
In response to Mayor Oakes, Town Manager Ogburn stated that he will make sure the NCLM is aware 
of the issue and aware of the proposed resolution – since it affects all municipalities.  
 
Mr. Meade Gwinn who spoke during Audience Response expressed his concern that the intent of the 
resolution is not the problem – if changed, it could conceivably migrate to other types of non-profits 
and not just property owned by Property Owners Associations.    
 
MOTION:  Comr. Sadler made a motion to adopt the resolution concerning the taxation of property 
of non-profit homeowners associations as amended by Attorney Leidy.  The motion was seconded by 
Comr. Walters. 
 
It was noted that Town Manager Ogburn is to forward the resolution to the League of Municipalities 
and to NCBIWA officials as well.  
 
CONTINUATION OF MOTION:  The motion passed 4 – 0 (Mayor Pro Tem Remaley was not 
present.). 
 
The resolution concerning taxation of property of non-profit homeowners associations, as adopted, 
read in part as follows: 
 
“WHEREAS, it has come to the attention of the Town of Nags Head that North Carolina General 
Statute 105-277.8 concerning property taxation of property of non-profit homeowners associations 
creates inequities and unfairness in the assessment and administration of the local property tax 
system; AND  
 
‘WHEREAS, certain property could be located in the Town of Nags Head, but owned by nonprofit 
homeowners’ associations outside the jurisdiction of the Town of Nags Head and escapes taxation by 
the entity due to the strict application of NCGS 105-277.8; AND 
 
‘WHEREAS, the Town of Nags Head seeks remedies to the unfairness brought about by NCGS 105-
277.8 when applied to nonprofit homeowners associations located outside the taxing jurisdiction.  
 
‘NOW, THEREFORE, BE IT RESOLVED by the Town of Nags Head Board of Commissioners that they 
seek changes to NCGS 105-277.8 for property owned by nonprofit homeowners’ associations where 
the association membership’s property is outside the Town of Nags Head’s taxing jurisdiction so as to 
apply the local property tax system equally and fairly so long as legislative change does not result in 
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the double taxation of any property owned by a non-profit homeowners association; and that the 
Town of Nags Head requests its member representatives to the North Carolina General Assembly 
introduce legislation correcting this inequity and unfairness in the property tax system; and that other 
local governments and agencies take similar action in support of the Town of Nags Head concerning 
this issue of fairness.” 
 
 
PUBLIC HEARINGS  
 
Public Hearing to consider comments related to the Town of Nags Head Parks and Recreation Plan 
 
Attorney John Leidy introduced the Public Hearing concerning the Town of Nags Head Parks and 
Recreation Plan at 9:35 a.m. 
 
Planning Director Elizabeth Teague recognized those present that served on the Committee; she 
summarized her report which read in part as follows: 
 
“BACKGROUND:   
In March of 2011 the Board of Commissioners appointed 11 citizens of Nags Head to serve on the 
Town’s Parks and Recreation Committee to create a Parks and Recreation Plan for the purpose of 
providing guidance in developing the Town’s recreational opportunities.  The Plan was presented to 
the Board at the October 2011 Meeting and has been available on the Town Website and through the 
Planning and Development Department since then.  Planning Board members were also given copies 
of the Plan and asked for their input. 
 
‘Adoption by the Board of Commissioners will assure that goals and recommendations in the Plan will 
be considered in future decision-making, including those related to capital improvements and grant 
applications.  Adoption of the Plan at this meeting will also help the Town in qualifying for additional 
points in the scoring criteria for the Parks and Recreation Trust Fund in the current call for grant 
proposals. 
 
‘STAFF RECOMMENDATION: 
Staff recommends adoption of the Draft Parks and Recreation Plan.” 
 
 
Notice of the Public Hearing was published in the Coastland Times on Thursday, December 22, 2011 
and on Thursday, December 29, 2011, as required by law.   
 
Ralph Buxton, Nags Head resident and Chair of the Committee; he said that the Plan is the 
culmination of efforts by the Committee that was appointed by the Board of Commissioners in 
February 2010; it represents a variety of interests as represented by nine meetings in eight months; 
there has been considerable resident and visitor input; several subcommittees focused on specific 
areas and their comments are included in the final Plan.  
 
Mr. Buxton identified the items that it is requested that the Board take action on as soon as possible:  
 

- Develop communication system with Dare County to inform Nags Head citizens of programs 
and resources 
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- Coordinate a community calendar 
- Provide maps to indicate where beach/sound accesses are located 
- Partner with the YMCA on a skate park task force 
- Provide illuminated tennis courts and update Kelly’s tennis courts agreement 
- Apply to NCDOT for comprehensive pedestrian plan grants 
- Apply to Safe Routes to School grant for multi-use trails 
- Adopt the Recreation Plan 

 
Mr. Buxton said that he assumes that the repair of existing facilities is already being addressed by the 
Town.  
 
Comr. Cahoon asked Mr. Buxton if he felt that the Recreation Committee would approve private 
carnival endeavors – Mr. Buxton agreed as he felt the committee would be in favor of “amusements”. 
 
John Ratzenberger, Nags Head resident; he felt that an excellent job was done on the Plan and he 
hopes the Land Use Plan will be formatted similarly to reflect where to go and how to get there; he  
commended the skate park appendix; he recommended the Plan be adopted as soon as possible to 
assist with grant applications; he would like the following to be reviewed:   “moral class”; there was  
difficulty in finding South Nags Head and he never knew that NC12 and the Beach Road went all the 
way to the last milepost; he suggested that the Town get with Dare County and the other Towns and 
do an assessment of all things available such as ball fields, etc.; he suggested adding this endeavor to 
the “immediate” list of things to be done; he urged to NOT include the amendment on page 17 re: 
Dare County Tourism Board rejection of a carnival. 
 
There being no one else present who wished to speak, Attorney Leidy closed the Public Hearing at 
9:52 a.m. 
 
Comr. Walters thanked the Committee for their work on the document which she feels is a very 
comprehensive document and she appreciates staff’s work and the comments received. 
 
MOTION:  Comr. Walters made a motion to adopt the Recreation Plan with the recommended 
changes as it is a living document that will change.  The motion failed for lack of a second. 
 
Comr. Sadler thanked everyone who participated in the making of the document; she feels that a 
Workshop should be scheduled to discuss the Plan as she has a number of concerns – she noted that 
she did not see many activities for older children/adults. 
 
Comr. Cahoon thanked everyone who participated in the making of the document; she said that she  
wants to make sure others can come in and do things  - it should be nebulous as to private vs 
government; she feels that the document is too specific; she stated that she would support a 
workshop concept to include the Recreation Committee. 
 
It was Board consensus that a Recreation Plan Workshop be scheduled for Wednesday, January 18, 
2012 at 5:00 p.m. with Board of Commissioners and Recreation Plan Committee members; in 
addition, that the Board’s mid-month meeting be held on January 25, 2012. 
 
Comr. Walters asked if Board members would be interested in approving just the “immediate” portion 
of the Recreation Plan at this time.   
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It was Board consensus to approve the “immediate” section of the Plan as presented in order for staff 
to move forward.  The “immediate” section of the Recreation Plan read in part as follows: 
 
- To develop communication system with Dare Co to inform NH citizens of programs / resources;  
- Coordinate a community calendar with local partners such as DCTB, YMCA, Dare County 
- Provide maps using Google that identify where parks and water accesses are located 
- Partner with YMCA on a skate park task force 
- Research feasibility, cost, site for illuminated tennis courts or work with Kelly’s to update agreement 
- Apply to NCDOT for comprehensive pedestrian plan grant 
- Apply to Safe Routes to School Program for multi-use trail grant 
- To adopt the Parks and Recreation Plan 
 
 
 
Public Hearing to consider application to Parks and Recreation Trust Fund for grant for playground at 
Whalebone Park site 
 
Planner Angela Welsh summarized her memo concerning a Parks and Recreation Trust Fund grant 
which read in part as follows: 
 
“PARTF has opened the 2011-2012 grant cycle and applications are due by January 31, 2012.  The 
North Carolina General Assembly established the Parks and Recreation Trust Fund (PARTF) in 1994 to 
fund improvements in the state's park system, to fund grants for local governments and to increase 
the public's access to the state's beaches.  Grants are provided on a dollar for dollar local match. Staff 
recommends application for a PARTF grant to add recreational elements into Whalebone Park by 
using funding allocated to Whalebone Park by the Board of Commissioners and the Tourism Board as 
match ($325,000).   
 
‘As a result of input from the Parks and Recreation Committee and discussions that went into the 
Parks and Recreation Plan, staff is requesting the Board’s authorization to pursue additional funding 
through PARTF to provide a children’s playground and additional benches and picnic tables.  The 
Playground will replace/be located within the area designated as volley ball courts.  The children’s 
playground area will target needs and goals identified in the Parks and Recreation Plan by providing 
an area for shade and play for children and families off of the beach.  The capacity of the playground 
area will be approximately 42 children and will serve ages of 2 to 12.  It will incorporate features 
which meet ADA guidelines and allow inclusive play children regardless of physical, mental or sensory 
abilities. Features of the playground will include slides, ramps, steps and small “rock” climbing walls. 
Various panels for imaginative play will help children develop fine motor and social skills as well as 
provide visual and sensory stimulation.  A multi-sensory area with sound and physical stimulation 
equipment will also be located in the play area.  The surface area will be installed to maximize 
accessibility.   
 
‘Once installed, this facility will be used by school groups and families parking and/or staging visits to 
the beach and Jeanette’s Pier; use by families with special needs children such as those served by the 
annual “Surfing for Autism” event, and by the general public using the parking, picnic and trail 
facilities already planned for the park. 
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‘The play area facilities include (subject to pricing at time of purchase):  

• Play structures, border, mulch, surface and weed liner, at estimated cost of $42,000.00. 

• Shade structures designed to withstand 150 mph winds, provide UV protection, resist fading, 
mildew and rot and to be taken down easily, estimated cost of $8,000. 

• Park and Picnic benches, estimated cost of $4,000 

• Installation of the playground facilities including play equipment, benches, picnic tables and 
surfacing is approximately $17,500.00. 

 
‘Staff also recommends budgeting a $3,500 contingency (or 5% in accordance with PARTF 
guidelines), which would total $75,000.   
 
‘Application to the PARTF requires a public hearing on the grant request.  This grant request is in 
support of recommendations within the Parks and Recreation Plan, and the 2010 Land Use Plan 
speaks in support of this application.  It states, “The Town shall actively plan and seek funds for the 
development of traditional recreation uses, to meet the needs of Town residents of all ages, as the 
needs are identified and shall consider acquiring and developing small neighborhood recreation areas 
as funds become available.” 
 
 
Notice of the Public Hearing was published in the Coastland Times on Thursday, December 22, 2011 
and on Thursday, December 29, 2011 as required by law. 
 
Attorney Leidy asked if any present were interested in commenting.  The time was 10:18 a.m.    
 
Comr. Sadler asked about restrooms and expressed her concern about the lack of restrooms; she also 
suggested moving some equipment around so that toddler activities will not be so close to adult 
activities.   
 
Comr. Cahoon clarified with Ms. Welsh but felt more information was needed concerning the grant – 
which is for children’s equipment but still includes elements for horse-shores, etc. 
 
Comr. Sadler said that when the Plan became finalized, it should be submitted to the Tourism Board 
because at the time the Tourism Board approved the Plan, they wanted to clarify the site plan; 
Planning Director Teague stated that the new grant application will allow for more playground items - 
a lot depends on the amount of funding received – the hibachi courts can be moved around for a 
buffer between different age groups; she spoke of the lack of a restroom facility and stated that 
initially porta-johns will probably be utilized.  Ms. Teague said further that the PARTF Grant staff 
recommended that the Town stay with a small grant in order to have a better chance of procuring the 
grant. 
 
Richard Murphy, Nags Head resident; he spoke of the 13 – 18 year age group; he has learned of the 
peer pressure to do things not normally do because they are idle – he was concerning that there was 
not as many things for this age group; he would be willing to work on a committee to make this work 
for the older age groups of children; he feels that this should be reviewed for the benefit of the Outer 
Banks. 
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Ralph Buxton, Nags Head resident; he supported the playground grant application to PARTF; 
playgrounds came up very high on the list for the Recreation Plan Committee; he encouraged the 
Board to move forward on the grant application as presented. 
 
There being no one else present who wished to speak, Attorney Leidy closed the Public Hearing at 
10:41 a.m. 
 
MOTION:  Comr. Cahoon made a motion to adopt the resolution to apply for the PARTF grant for 
Whalebone Park as requested.  The motion was seconded by Mayor Oakes which passed 4 – 0 
(Mayor Pro Tem Remaley was not present.). 
 
The PARTF grant application resolution, as adopted, read in part as follows: 
 
“WHEREAS, the 2010 Land Use Plan states that the “Town shall actively plan and seek funds for the 
development of recreational uses to meet the needs of Town residents of all ages,” and shall form a 
recreation committee to assist in identifying recreational needs and opportunities; and 
 
‘WHEREAS, in March of 2011the Town’s Board of Commissioners appointed Parks and Recreation 
Committee to give the Town guidance in developing the Town’s recreational opportunities for its 
citizens; and 
 
‘WHEREAS, from  the early spring until the fall of 2011, the appointed Parks and Recreation 
Committee drafted a Parks and Recreation Plan with information obtained from public meetings and 
surveys developed to gather input from Town residents; and 
 
‘WHEREAS, at a duly advertised Regular Meeting on January 4, 2012 the Board of Commissioners 
held a public hearing on the draft Parks and Recreation Plan; and 
 
‘WHEREAS, the Board of Commissioners of Nags Head, North Carolina find the goals and objectives of 
the draft Parks and Recreation Plan Plan to be consistent with the Town’s 2010 Land Use Plan and 
desired vision for the future, 
 
‘NOW, THEREFORE, BE IT RESOLVED THAT the Board of Commissioners of the Town of Nags Head, 
North Carolina, adopt the draft Parks and Recreation Plan document as the Town’s Parks and 
Recreation Plan to provide the vision, goals, and objectives for future decision-making regarding 
parks and recreation planning within the Town.” 
 
 
Public Hearing to consider adoption of a Zoning Ordinance Text Amendment submitted by Mr. Robert 
Hornik of the Brough Law Firm on behalf of Overrun I, LLC (Nicholas Nuzzi) to amend Town Code 
Section 48-328(d), Architectural and Interior Lighting 
 
Mayor Oakes noted that the Public Hearing will take place at today’s meeting but the applicant has 
requested that action taken be delayed until the January 2012 mid-month meeting when all Board 
members are expected to be present.   
 
Attorney John Leidy introduced the Public Hearing concerning a text amendment for lighting at 11:02 
a.m. 
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Code Compliance Officer Kim Allen summarized his memo which read in part as follows: 
 
“SUBJECT OR MOTION(S): 

1. Motion to Open/Close the Public Hearing 

2. Motion to recommend adoption of Zoning Ordinance Text Amendment request by Nick Nuzzi, 
to amend Town Code Section 48-328(d), Outdoor Lighting, to increase architectural light 
levels and allow up-lighting walls by fixtures on roofs. 

3. Motion to recommend adoption of a Statement of Consistency.  
 
‘BACKGROUND:   

Last winter, Nick Nuzzi of Overrun I, LLC renovated the interior and exterior of Dairy Queen. Exterior 
improvements included removing the neon lighting along the edge of the roof, covering the metal 
sided building with EIFS (synthetic stucco), and replacing the canvas awning with Nags Head style 
porches.  His improvements made the building more conforming to Town Ordinances.  

‘He is now requesting a zoning ordinance text amendment for two aspects of Town Code Section 48-
328(d) Outdoor Lighting, specific lighting application standards.  The first is to increase architectural 
light levels from 1 averaged footcandle level to 10.  The second is to allow up-lighting walls by 
fixtures along the roofline which would point back at the parapet walls.  The purpose behind Mr. 
Nuzzi’s request is to address his concern that the visibility of his business has decreased, and he 
would like to better illuminate his business from the US 158 roadway. 

‘Currently, walls may be illuminated by fixtures mounted on the building and directed to the wall 
surface.  Up-lighting wall surfaces may only be achieved by ground mounted fixtures to eliminate the 
potential of entire roofs, becoming the structure highlighting feature.  Roof sign lighting is not 
permitted for this reason.  Maximum allowable light level for walls at building entrances is currently 5 
averaged footcandles. Light level for other walls is 1 averaged footcandle. Light level for porch areas 
is 12 averaged footcandles.   

‘At the Planning Board Meeting, the Planning Board membership discussed with Mr. Nuzzi and his 
attorney, Mr. Hornick, their willingness to support his request for improved visibility through more 
lighting.  However, they also wanted to support the Town’s goals of maintaining a “dark sky” to the 
greatest extent possible and suggested a compromise (see below). 
 
‘STAFF RECOMMENDATION:  

Staff recommends denial of the requested text amendment as presented originally by Mr. Nuzzi 
because the intent of the outdoor lighting ordinance is to eliminate sources of glare, minimize light 
levels and limit sources of light that contribute to sky glow. Some allowances for up-lighting, such as 
architectural lighting, are already included in the ordinance but only at minimum light levels. 
Increasing light levels and adding more sources of up-lighting detracts from the nighttime 
environment and conflicts with the definition of structural highlighting.   

However, staff would be amenable to maintaining the footcandle level allowed for an entrance (5 
footcandle) to also apply for parapet walls that may exist on all sides of a building to improve visibility 
for this type of structure.  This is a compromise to Mr. Nuzzi’s original request for an increase from 1 
averaged footcandle, to 10 averaged footcandle for each of the parapet walls.  Staff feels that this is 
too high of a footcandle level and would create glare and skyglow.  However, a 5 footcandle level 
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would mitigate that concern, but still allow Mr. Nuzzi additional illumination.  Adoption of this 
ordinance is estimated to impact 16 other structures in Town which also have parapet walls. 

‘PLANNING BOARD RECOMMENDATION: 
At their December 13, 2011 meeting the Planning Board voted unanimously to recommend adoption 
of a text amendment with revisions from the Planning Board.  Mr. Nuzzi’s original request and the 
version recommended by the Panning Board are provided separately for your review.” 
 
 
Notice of the Public Hearing was published in the Coastland Times on Thursday, December 22, 2011 
and on Thursday, December 29, 2011, as required by law. 
 
Planning Board member Marvin Demers spoke; he stated that the Planning Board felt that the 
ordinance as written was restricting the owner from illuminating that part of the wall above the porch 
roof and it SHOULD be illuminated.  
 
Mayor Oakes confirmed with Mr. Allen that driveway lighting is allowable. 
 
There being no one else present who wished to speak, Attorney Leidy closed the Public Hearing at 
11:19 a.m. 
 
MOTION:  Comr. Cahoon made a motion to table discussion/action on the architectural and interior 
lighting text amendment submitted by Nick Nuzzi until the January 25, 2012 mid-month meeting 
when all Board members are expected to be present.  The motion was seconded by Comr. Sadler 
which passed 4 – 0 (Mayor Pro Tem Remaley was not present.).   
 
 
Public Hearing to consider approval of a Site Plan/Conditional Use Application submitted by James and 
Wendy Lewis of the Ark International Church to operate a Child Day Care Facility within the existing 
religious complex.  The property is zoned SPD-20 and is located at 113 W. Villa Dunes Drive, Nags 
Head 
 
Attorney John Leidy introduced the Public Hearing – a quasi judicial public hearing – concerning a site 
plan/conditional use application for a child day care facility in the Ark International Church at 11:21 
a.m. 
 
Town Clerk Carolyn Morris swore in Planning Director Elizabeth Teague, Zoning Administrator Kelly 
Wyatt, applicant Wendy Lewis, and Ms. Cameron, operator of the facility.  
 
Zoning Administrator Kelly Wyatt summarized her report which read in part as follows: 
 
 
‘GENERAL INFORMATION 
Applicant:  James & Wendy Lewis of the Ark International Church 
 
Application Request:  Site Plan/Conditional Use. 
 
Purpose:  Location of a child care facility within an existing religious complex.   
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Property Location:  113 W. Villa Dunes Drive, Nags Head. 
 
Existing Land Use:  Religious Complex 
 
Zoning Classification of Property: SPD-20, Special Environmental District 
 
‘Zoning Classification of Surrounding Properties:  Property immediately north of the site is zoned SPD-
20, Special Planned Development, additional property north directly across W. Villa Dunes Drive is 
zoned C-2, General Commercial (Nags Head Professional Center).  Property west and south of the site 
is zoned SPD-20 and is vacant and developed residentially. Property to the east and directly across 
South Croatan Highway is zoned R-3 High Density Residential and developed as such.   
 
‘Land Use Plan Map/Policies: Land Use Plan classification for this property is Institutional/Religious.  
This proposal is consistent with this land use classification and additionally consistent with stated land 
use policies. 
 
‘SPECIFIC INFORMATION 
Applicable Zoning Regulations: 

• Use Regulations:  Child Day Care Center as an Accessory use to Religious Complex is a 
conditional use within the SPD-20, Special Planned Development District (Section 48-
441(c)(1)(f) attached). 

 
• Lot Coverage- The existing facility and existing site improvements are adequate for this use, 

no additional lot coverage is necessary.   
 

• Building Height- The maximum allowable height is 35 ft. from grade.  The height of the 
existing building is compliant with this building height.   

 
• Architecture Design Standards: Religious Complex is exempt from architectural design and 

there will be no changes to the exterior of the structure.  
 

• Parking: The parking standard for child day care center is one parking space per employee, 
plus one parking space for each six children of licensed capacity.  The hours of operation for 
the day care use (Monday – Friday; 7:30am – 5:30pm) will not conflict with regular church 
operational hours therefore, existing onsite parking will accommodate the proposed use. A 
condition noted in 48-441(c)(1)(f) states that pick-up and drop-off areas shall be provided 
separate from the drive aisles and designed so that no child is required to cross the parking lot 
or any other traffic areas.  As shown on the attached site plan the applicant has designated 
the area directly in front of the building as the pick-up and drop-off area which satisfies this 
condition.  Parking is compliant.         

 
• Buffering/Landscaping: A condition of approval is that all outdoor recreation areas shall be 

buffered from adjacent residential uses and districts with a Buffer Yard C.  Furthermore, the 
buffer shall be placed on the exterior side of any required fencing.   Adequate landscaping 
currently exists on-site and the above condition has been met.   
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• Lighting: The lighting standard for religious complex is low level lighting standards.  Child care 
facility requires medium level lighting.  Planning staff will conduct a light audit at this location 
to determine if existing lighting is compliant.    

 
‘Water and Sewage Disposal: The Dare County Health Department has reviewed and issued tentative 
approval this request (memo attached).     
 
‘Stormwater Management:  The Stormwater Management plans for this building have been previously 
approved and will not be affected by this request.   
 
‘Traffic Circulation:  Traffic circulation has been previously approved and this request should have no 
adverse impact on the traffic circulation.   
 
‘Fire:  Project will be required to comply with all applicable NC Fire Prevention Code requirements as 
part of building permit application review and issuance, this includes exit doors and age appropriate 
restroom facilities. 
 
‘Public Works:  The Public Works Department has reviewed and approved the proposed plan. 
 
‘ANALYSIS  
The proposed use is compliant with lot coverage, building height, parking, landscaping and lighting.  
The Town Engineer, Fire Department and Public Works Department have reviewed and approved the 
proposed plan.   
 
‘STAFF RECOMMENDATION 
Staff recommends approval of the site plan/conditional use application as presented.” 
 
PLANNING BOARD RECOMMENDATION 

At their December 13, 2011 meeting the Planning Board voted unanimously to recommend approval 
of the site plan/conditional use application as presented. 

The Board of Commissioners is required to make the following affirmative findings of fact for this and 
all conditional use applications.  Staff feels the following findings can be determined: 

1. The applicant has met the requirements of the Town of Nags Head Zoning Ordinance, Subdivision 
Ordinance and other applicable ordinances.  

2. The use will not materially endanger the public health and safety if located where proposed and 
developed according to the plan as submitted. 

3. The use as proposed will not overburden the fire fighting capabilities and the municipal water 
supply capacity of the Town.” 

 
Notice of the Public Hearing was published in the Coastland Times on Thursday, December 22, 2011 
and on Thursday, December 29, 2011, as required by law.   
 
Ms. Wyatt noted that Wendy Lewis and Ms. Cameron were present.  Ms. Wyatt also noted that Sheila 
Davies was present earlier today but had to leave and passed on that she was in support of the 
request. 
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Wendy Lewis, pastor’s wife at the Ark International Church; she indicated that the recreational area 
for the children was fenced in and the pick up and drop off areas are under a canopy. 
 
There being no one else present who wished to speak, Attorney Leidy closed the Public Hearing at 
11:27 a.m.   Attorney Leidy noted that specific findings of fact are required to be made for this 
application.  
 
MOTION:  Comr. Cahoon made a motion to approve the site plan/conditional use application for a 
child day care facility in the Ark International Church and to make the following required findings of 
fact: 
 

- That the applicant has met the requirements of the Town of Nags Head Zoning Ordinance, 
Subdivision Ordinance and other applicable ordinances, 

- That the use will not materially endanger the public health and safety if located where 
proposed and developed according to the plan as submitted, 

- That the use as proposed will not overburden the fire fighting capabilities and the municipal 
water supply capacity of the Town. 

 
The motion was seconded by Comr. Walters which passed 4 – 0 (Mayor Pro Tem Remaley was not 
present.). 
 
 
REPORTS AND RECOMMENDATIONS FROM THE PLANNING BOARD AND THE PLANNING 
AND DEVELOPMENT DIRECTOR  
 
Consideration of preliminary minor subdivision application submitted by John DeLucia of Albemarle & 
Associates on behalf of Michael Kelly for a two-lot subdivision within Nags Head Woods 
 
Zoning Administrator Kelly Wyatt summarized her report which read in part as follows: 
 
“Mr. John Delucia of Albemarle & Associates, Ltd. has submitted this Minor Subdivision Plat Approval 
on behalf of Michael Kelly.  The lot is located at 436 W. Villa Dunes Drive within Nags Head Woods 
and is located within the SED-80 and SPD-20 Zoning Districts.  The applicant has proposed to divide 
this existing 3.98 acre lot into two (2) lots, both meeting the minimum lot area of 80,000 square feet 
and 20,000 square feet for single family dwelling development respectively.      

‘The Public Works Department has reviewed and approved the proposed subdivision. 

‘The Fire Department has reviewed and approved the proposed subdivision; please see attached e-
mail correspondence from Chief Steve Kovacs with clarifying information from the Department Of 
Insurance. 
 
‘Staff Recommendation 
Staff has conferred with the Town Attorney and has concluded that being there are no required site 
improvements (i.e.: roads, water connection, lights, etc.) and no improvements required for 
dedication to the Town for the creation of these two lots, that there is no need to require that the 
applicant re-appear before the Planning and Board of Commissioners to receive Final Subdivision Plat 
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Approval.  Staff would therefore recommend approval of both the Preliminary and Final Subdivision 
Plat as presented.” 
 
 
Ms. Wyatt noted that Michael Kelly and John DeLucia were present. 
 
In response to Comr. Sadler, Ms. Wyatt said that road was separate and not a requirement of the 
subdivision request; Mr. DeLucia stated that the driveway was being relocated, a recombination plat 
is being prepared. 
 
Attorney Leidy stated that since there are no changes between the pre and the final plat, that the 
recombination plat should be conditioned upon approval by the Planning Director – instead of having 
to come back to the Board of Commissioners. 
 
MOTION:  Comr. Sadler made a motion to approve both the preliminary and final plats for the two-
lot subdivision in Nags Head Woods requested by Michael Kelly with the condition that the 
recombination plat be approved by the Planning Director.  The motion was seconded by Comr. 
Walters which passed 4 – 0 (Mayor Pro Tem Remaley was not present.). 
 
 
OLD BUSINESS/ITEMS TABLED FROM PREVIOUS MEETINGS 
 
Update on December 7, 2011 Public Hearing actions – Beach chair/umbrella rentals 
 
The agenda summary sheet concerning the Public Hearing actions from the December 7, 2011 Board 
of Commissioners meeting read in part as follows: 
 
“At the January 4, 2012 Board of Commissioners meeting, Planning Director Elizabeth Teague will 
provide a verbal update on staff actions following the December 7th Public Hearings.   
 
‘Ms. Teague has indicated that the Planning Board has assigned volunteers to work on two adhoc 
committees regarding digital signage and Beach and Umbrella Chair rentals.  It is expected that the 
Planning Board and Planning and Development Department staff will be having round table 
discussions on these items at the January 2012 Planning Board meeting and staff expects to bring 
back recommendations to the Board of Commissioners in March 2012 at the latest.” 
 
 
Update on December 7, 2011 Public Hearing actions – Beach chair/umbrella rentals 
 
Planning Director Teague updated the Board that stakeholders Village at Nags Head, the Planning 
Board (Marvin Demers and the new Planning Board member to be appointed); and Thomas Musica 
and Courtney Fowler are to serve on this sub-committee; Ocean Atlantic has been contacted – for a 
meeting within the next two weeks.  A meeting has been set for this week with Village staff to 
address their specific concerns related to this issue.  Formal appointments and public notice of all 
meetings will be required; Thomas Musica, Courtney Fowler and Marvin Demers are to be formally 
appointed by the Board with any additional names to be added at the January mid-month meeting.  
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MOTION:  Comr. Cahoon made a motion, seconded by Comr. Sadler, to appoint Marvin Demers, 
Courtney Fowler, and Thomas Musica to the Beach Chair/Umbrella rentals sub-committee.   
 
Ms. Teague stated that it is hoped that the new member of the Planning Board (when appointed) and 
a representative from Ocean Atlantic Rentals will also be interested in participating.  She asked if 
anyone was interested in serving in this capacity to please contact the Planning Department.   
 
CONTINUATION OF MOTION:  The motion passed 4 – 0 (Mayor Pro Tem Remaley was not 
present.). 
 
Update on December 7, 2011 Public Hearing actions – Digital signage 
 
Planning Director Elizabeth Teague updated the Board that new technology has emerged in the digital 
signage arena; the Planning Board appointed Pogie Worsley and Tom Haddon and she would like to 
include a representative from the Outer Banks Mall (Betty Blanchard or Lois Williams) but she has not 
yet heard back from them.  Ms. Teague asked if anyone was interested in serving in this capacity to 
please contact the Planning Department.  
 
Mayor Oakes suggested waiting until after the next agenda item re: second reading of the proposed 
digital signage ordinance before appointing a Digital Signage sub-committee. 
 
 
Second Reading - to consider adoption of Zoning Ordinance Text Amendments to Town Code Section 
48-8, Definitions and Town Code Section 48-324, Prohibiting LED and Digital Signage – from 
December 7, 2011 Board meeting 
 
Attorney Leidy explained that this second reading came forward because the original vote on the text 
amendment concerning digital signage did not include the four (4) positive votes required for first-
time ordinance adoption – at this time, just a simple majority is needed to adopt the ordinance. 
 
The agenda summary sheet read in part as follows: 
 
“At the December 7, 2011 Board of Commissioners meeting, a Public Hearing was held to consider 
adoption of amendments to the Town Code concerning LCD, LED and other digital signage – After 
discussion, the Board requested that staff prepare an ordinance combining their ideas.   
 
‘Later in the Board meeting, Planning Director Elizabeth Teague presented a revised ordinance for 
Board review.   The Board passed a motion 3 – 0 (Mayor Pro Tem Remaley cast the NO vote and 
Comr. Sadler was not present) to adopt the ordinance which prohibits LED, LCD or plasma signs that 
project imagery or moving imagery.    
 
‘A positive four (4) votes are required for first-time adoption of an ordinance, therefore, the attached 
ordinance is being brought back for a Second Reading at the January 4, 2012 Board meeting.” 
 
Ms. Teague explained that the Planning Board had brought forward an ordinance with a complete 
prohibition of all digital signage; after Board discussion the ordinance was modified at the end of the 
December 2011 Board meeting and adopted – clarification was added so that banks with their 
alternative date/temperature signage would be allowed.   
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MOTION:  Comr. Cahoon made a motion to deny the second reading of the ordinance.  The motion 
was seconded by Comr. Sadler.    
 
Comr. Cahoon explained that she wants the second reading of the digital sign ordinance denied 
because no specific size limits were included in the ordinance.  
 
CONTINUATION OF MOTION:  The motion to deny the second reading of the digital signage 
ordinance passed 3 – 1 (with Mayor Oakes casting the NO vote; Mayor Pro Tem Remaley was not 
present.). 
 
MOTION:  Comr. Cahoon made a motion to adopt the Planning Board recommended ordinance as 
presented at the December 7, 2011 Board of Commissioners meeting and to adopt the Statement of 
Consistency.  The motion was seconded by Comr. Sadler. 
 
Ms. Teague summarized that the Planning Board’s ordinance with a complete prohibition of digital 
signage was just adopted; the sub-committee is to research and bring back a revised proposal for 
Board review/consideration at a later date.   
 
CONTINUATION OF MOTION:  The motion passed 4 – 0 (Mayor Pro Tem Remaley was not 
present.). 
 
 
NEW BUSINESS 
 
Committee Reports 
 
Comr. Sadler – Dare County Tourism Board:  Comr. Sadler stated that she missed the December 2011 
meeting of the DCTB but she understood that the news media reported adequately.   
 
Comr. Walters – Seafood Festival Committee:  Comr. Walters said that she has been on the Seafood 
Festival Committee for some time and they are preparing for a festival this fall to take place on the 
former Windmill Point restaurant site.  
 
Mayor Oakes – Colony Ridge/Britthaven Committee:  Mayor Oakes stated that an informal meeting of 
the Town’s half of the Colony Ridge Committee has met; a formal meeting of all members has been 
scheduled for January 30th; the lease agreement and the first year’s rent has been received by the 
Town.   
 
 
Consideration of Board/Committee appointments 
 
The agenda summary sheet read in part as follows: 
 
“Appointments to Planning Board 
The Board will consider an appointment to the Planning Board at the January 4, 2012 Board of 
Commissioners meeting to replace former member Susie Walters who was elected to serve as Nags 
Head Commissioner in the November 8, 2011 election.   In addition, Tom Haddon’s term expired in 
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November 2011 – he would like to be considered for reappointment if the Board is willing.   Current 
alternate, Barbara Gernat would like to be considered for regular appointment.  Attached please find 
a current Planning Board roster, and a listing / application from those interested in serving. 
 
‘Local Firemen’s Relief Fund Board of Trustees 
Jo Fessler’s term as a member of the Local Firemen’s Relief Fund Board of Trustees expires January 
2012; Ms. Fessler has indicated that she is willing to be reappointed - if no one else is found to be 
interested. 
 
‘Annual appointment of Board of Adjustment Chair/Vice-Chair 
Reappointment of Jack Cooper and Margaret Suppler as Chair/Vice-Chair, respectively, of the Board of 
Adjustment.  Both are willing to continue in these capacities.” 
 
 
Appointments to Planning Board  
 
Comr. Sadler – she would like to postpone the appointments to the Planning Board to a future Board 
meeting – when all Board members are present. 
 
Comr. Walters said that she would like to see the action for appointment to the Planning Board move 
forward. 
 
MOTION:  Comr. Walters made a motion to appoint alternate Barbara Gernat to the regular position 
on the Planning Board.  The motion was seconded by Mayor Oakes.   
 
Comr. Sadler nominated Toni Parker to the regular position on the Planning Board.   Comr. Cahoon 
seconded Comr. Sadler’s nomination.    
 
There being no further nominations, Mayor Oakes called for the vote which was: 
Barbara Gernat – 2 votes; Toni Parker – 2 votes 
 
Comr. Sadler requested an updated list of those interested in serving for the next Board of 
Commissioners meeting – she noted that resident Richard Murphy would like to submit an application.  
She stated that she would prefer to address the appointments when all Board members are present. 
 
Comr. Walters pointed out that the current Planning Board alternate, Barbara Gernat, has served the 
Planning Board well over the years.    
 
Local Firemen’s Relief Fund Board of Trustees 
 
MOTION:   Comr. Cahoon made a motion to appoint Jo Fessler to another term on the Local 
Firemen’s Relief Fund Board of Trustees.  The motion was seconded by Comr. Sadler which passed 4 
– 0 (Mayor Pro Tem Remaley was not present.). 
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Annual appointment of Board of Adjustment Chair/Vice-Chair 
 
MOTION:  Comr. Cahoon made a motion, seconded by Comr. Walters, to appoint Jack Cooper and 
Margaret Suppler as Board of Adjustment Chair and Vice-Chair respectively.  The motion passed 4 – 0 
(Mayor Pro Tem Remaley was not present.). 
 
 
ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN ATTORNEY  
 
Town Attorney – Cherry Inc. litigation 
 
The Cherry Inc. litigation is a nuisance structure enforcement case.  Town Attorney Leidy stated that 
next week, January 12, 2012, the case is to be considered by the Court of Appeals; an oral argument 
will be heard at that time in Raleigh.  
 
 
Town Attorney – Fisher et al litigation 
 
The case against the Town by the Fishers et al was originally dismissed by the court and 
subsequently appealed by the Fishers; Attorney Leidy stated that Town response is due next Friday, 
January 13, 2012.    
 
 
Town Attorney Leidy - Request for Closed Session 
 
Town Attorney Leidy requested a Closed Session to preserve the attorney/client privilege with a 
discussion of the Sansotta litigation and condemnation actions to include the Fisher et al and 
Margaret Burch litigation cases.   
 
 
ITEMS REFERRED TO AND PRESENTATIONS FROM TOWN MANAGER  
 
Town Manager – Request for Closed Session 
Town Manager Ogburn requested a Closed Session to discuss the possible acquisition of real property 
(Dowdy Go-Cart track) located at 3006 S Virginia Dare Trail – Lots 8, 9, 16, and 17 – next to 
Tortuga’s Lie Restaurant. 
 
 
Town Manager - Consideration of replacement trash cart policy 
Town Manager Ogburn reviewed with Board members the proposed ordinance re: replacement/repair 
of automated trash carts.  The agenda summary sheet read in part as follows: 
 
“Pursuant to several questions and concerns raised regarding rollout carts, Town staff has prepared 
updates to the Town Ordinance and the Sanitation Policy.  Staff recommends that the Town replace 
carts within 10 years of purchase if the cart should fail through wear and tear and not as a result of 
damage.  Carts older than 10 years however, must be replaced at the owner’s expense.   
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‘Changes to the Town Code will require Board action.  Updates to the Sanitation Policy are 
administrative changes to ensure that policies and procedures are up to date.” 
 
Comr. Sadler confirmed with staff that the price of a rollout cart is currently $66; Town Manager 
Ogburn said that the cost may go up for a higher quality cart.  Comr. Sadler confirmed with Dep 
Public Works Director Ralph Barile that the automated carts under warranty are under ten (10) years 
old. 
 
Dennis Mabe, Northridge Subdivision resident; he said that when hydraulic lift of the refuse truck 
picks up the cart, there is too much pressure put on the carts which is why they crack.  
 
Doug Langford, Northridge Subdivision resident; his cart has been damaged and he feels that the 
carts in the Town are of sub-standard quality.   
 
Jim Boyd, Northridge Subdivision resident; he questioned the Town’s policy because he purchased a 
cart for $65 recently and he has been at his address for less than 10 years. 
 
Mayor Oakes pointed out that everyone had the same goals.  
 
Richard Murphy, South Nags Head resident; he agrees with Mr. Barile that the amount of weight in 
the carts is related to the refuse truck crushing the carts; he waits until his carts are full before 
placing them out for pick-up.  
 
Jim Boyd, Northridge Subdivision resident; he wanted to point out that the Public Works sanitation 
staff does a great job.  
 
MOTION:  Comr. Walters made a motion to adopt the ordinance concerning the replacement 
automated cart policy as presented.  The motion was seconded by Comr. Sadler which passed 4 – 0 
(Mayor Pro Tem Remaley was not present.). 
 
The ordinance concerning the replacement of automated refuse carts, as adopted, is attached to and 
made a part of these minutes as shown in Addendum “D”. 
 
 
Town Manager Ogburn - Approval of contract  
 
Public Works Director Dave Clark summarized the process for the bids received to repair the 
Hurricane Irene-damaged Sound access sites; the contract presented detailed the request. 
 
MOTION:  Comr. Cahoon made a motion to award the contract to Earth Savers in an amount not to 
exceed $56,500 as requested/presented in the contract.  The motion was seconded by Comr. Sadler 
which passed 4 – 0 (Mayor Pro Tem Remaley was not present.). 
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CLOSED SESSION 
 
MOTION:   Mayor Oakes made a motion to enter Closed Session to confer with the Board’s attorney  
to preserve the attorney/client privilege, and to discuss the acquisition of real property – the Dowdy 
Go-Cart track property - located at 3006 S Virginia Dare Trail (lots 8, 9, 16, and 17) in accordance 
with GS 143-318.11(a)(3) and (5) respectively.  The motion was seconded by Comr. Sadler which 
passed 4 – 0 (Mayor Pro Tem Remaley was not present.).  The time was 12:36 p.m. 
 
 
OPEN SESSION 
 
The Board re-entered Open Session at 2:32 p.m.  Town Attorney Leidy reported that during Closed 
Session the Board discussed with the Town Attorney the Cherry, Inc., Sansotta, Margaret Burch, and 
Fisher et al litigation and did give some direction to the Town Attorney; the Board also discussed with 
the Town Attorney potential but not pending litigation as well as the potential acquisition of the 
Dowdy Go-Cart track property located at 3006 S Virginia Dare Trail (lots 8, 9, 16, and 17) but no 
further action was taken. 
 
 
ADJOURNMENT   
Mayor Oakes stated that the Board of Commissioners was in recess until the Board Retreat on 
Thursday, January 12, 2012 at 9:00 a.m. in the rental house located at 4801 Engagement Hill Loop 
on S Virginia Dare Trail.  The time was 2:35 p.m.  
      _____________________________ 
      Carolyn F. Morris, Town Clerk 
 
Approved:  February 1, 2012_________ 
 
Mayor:   __________________________ 
   Robert O. Oakes, Jr. 
 









 

MEMORANDUM 

Town of Nags Head 

Planning & Development Department 
 
 

 

To: 
 

Planning Board 
 

From: Joe Costello, Deputy Planning Director 

Conner Twiddy, Environmental Planner 

Kelly Wyatt, Planning Director 

 

 

Date: April 11, 2024  

Subject: Consideration of text amendments to the Unified Development Ordinance 
(UDO) to prohibit driving or parking on septic systems. 

 

 
Updated Staff Report for Planning Board’s April 16th, 2024 Meeting 
 
At their meeting on February 20, 2024, the Planning Board reviewed and 
recommended the adoption of a proposed amendment to the Unified Development 
Ordinance (UDO) that would stipulate when a physical barrier must be installed to 
prohibit driving over and parking on residential septic system areas. However, both 
staff and the Planning Board recognized that the original proposal might have 
imposed unnecessary burdens on many property owners who would not/do not have 
issues with parking on their septic areas. In light of this, staff has now developed a 
revised amendment that aligns with the septic protection goals discussed by the 
Septic Health Advisory Committee (SHAC), while only mandating physical barriers for 
properties if found to be in violation of the ordinance. 
 
The revised amendment expressly prohibits parking on designated septic system 
areas. Should staff become aware of any violations, either through complaints or 
proactive monitoring by town staff, a Notice of Violation will be issued to the property 
owner and, if applicable, provided to the rental agency managing the property. This 
notice will require the installation of a physical barrier to prevent future infractions. 
This approach ensures that the enforcement of septic system protection is tied to a 
formal violation of the UDO, with a clear remedy outlined.   
 
Additionally, when evaluating and issuing permits for residential development where 
there is a potential for excessive or overflow parking, staff will recommend installation 
of a physical barrier at the outset.  
 
Outreach and education on the importance of protecting and maintaining septic 
systems will continue to be a priority of the Planning Department. 
 
Planning staff will be available at the Planning Board’s April 16, 2024, meeting for 
further discussion. 
 
 
 



Staff Report from February 20, 2024 Planning Board Meeting (as reference).  
 
At their October 24, 2023, meeting the Septic Health Advisory Committee (SHAC) 
discussed the importance of prohibiting, or at a minimum discouraging, driving over 
and/or parking on top of active septic and drain field areas on residential properties.  
While providing the Planning Board with an update on the Septic Health Committee at 
their November 2023 regularly scheduled meeting, it was the consensus of the 
Planning Board to initiate the text amendment process for this item. 
 
Currently, vacationers and property owners alike may be unaware that their property 
has a septic system. Many others are unsure what is required to properly maintain 
their septic systems. Parking or driving on septic systems can compromise the proper 
function of a septic system by rupturing pipes, cracking the tank, or compacting or 
damaging soil, depending on the soil type. Damage to septic systems can lead to 
costly repairs and environmental hazards to include the potential pollution of water 
sources and the proliferation of bacteria which can be dangerous to human and 
wildlife health.  
 
As part of a discussion on the impacts of over-occupancy, the Septic Health Advisory 
Committee recommended that the Town consider requiring a physical barrier to 
prevent driving over and/or parking on the septic system area.  
 
Staff has defined this area as the area containing the septic tank, disposal field/drain 
field and other components of a working septic system as approved on a recorded 
plat or an approved, stamped site plan by the Dare County Environmental Health 
Department.  Property owners will have different options on how to achieve this result 
to include placement of post and rope, landscaping, planters, raised landscape beds 
and fencing. Other landscaping, barrier and deterrence measures and solutions may 
be used if determined to be acceptable by the Unified Development Ordinance (UDO) 
Administrator. 
 
Outreach and education will be necessary to provide property owners, design 
professionals, and contractors with information on what methods are acceptable to 
prevent driving over and/or parking on septic system areas.  
 
Continued implementation of the Decentralized Wastewater Management Plan 
(DWMP) and development of creative strategies to increase awareness and 
participation in the Septic Health Initiative is an action item in the Towns 2024 
Strategic Plan.  A town-wide outreach and education campaign will be needed to 
accomplish this action item.  As part of this campaign staff will create various 
educational initiatives to educate and notify property owners, visitors, homebuilders, 
and rental companies about all aspects of the Septic Health Initiative including 
consequences of a damaged septic tank or drain field as well as the acceptable forms 
of barriers.    
 
If adopted, compliance with this ordinance would be required for any new residential 
construction and substantial improvement of any existing residential development as 
it relates to any increase in habitable area, increase in the number of allowable 
bedrooms, and driveway and parking improvements. In the event of new residential 
construction and substantial improvement of existing residential structures, a 
development permit will be required.  Compliance with this ordinance will be a 



condition of final zoning approval in advance of receiving a certificate of 
occupancy/compliance.  If a property owner wishes to provide this barrier outside of a 
larger scope of work, this will be handled similarly to a fence permit (non-pool barrier) 
as a no cost permit.   
 
This ordinance applies specifically to residential properties. Commercial properties 
are required to go through a site plan approval process where there are mechanisms 
to ensure parking is not to occur on a septic system area.  
 
To enforce this ordinance, staff will first provide an informal warning to those found to 
be in noncompliance.  This will include contacting the property owner and occupant of 
the home if not the same, as well as the rental company if the home is within a rental 
program to explain the issue.  If continued violations occur at a property, a formal 
Notice of Violation will then be issued consistent with Section 1.10, Violation of UDO 
Regulations, of the Unified Development Ordinance.     
 
Note:  Planning staff would like to encourage the Planning Board to consider and 
discuss whether this ordinance should apply to all residential properties within the 
Town or to a subset of properties.  Examples may include the applying this ordinance 
to residential homes within a rental program only, or to homes adjacent to NC 12 and 
NC 1243 as these are the areas where overflow parking on septic and drain field 
areas is primarily observed.      
 
Planning staff will be available at the Planning Board’s February 20, 2024, meeting for 
further discussion. 
 

 
With regard to the Planning Board’s review and action, Staff recommends consideration of the 
following UDO provisions: 
 

3.5.3. Action by the Planning Board. 
 

3.5.3.1. Every proposed amendment, UDO text amendment or zoning map 
amendment, shall be referred to the Planning Board for its recommendation and 
report. The Board of Commissioners is not bound by the recommendations, if any, of 
the Planning Board. 
 
3.5.3.2. Prior to the consideration by the Board of Commissioners of a proposed UDO 
text amendment or zoning map amendment, the Planning Board shall advise and 
comment on whether the proposed amendment is consistent with the Comprehensive 
Plan. The Planning Board shall provide a written recommendation, certified by the 
UDO Administrator, to the Board of Commissioners that addresses plan consistency 
and other matters as deemed appropriate by the Planning Board, but a comment by 
the Planning Board that a proposed amendment is inconsistent with the 
Comprehensive Plan shall not preclude consideration or approval of the proposed 
amendment by the Board of Commissioners. 
 
3.5.3.3. Members of the Planning Board shall not vote on recommendations regarding 
any UDO text amendment or zoning map amendment where the outcome of the 
matter being considered is reasonably likely to have a direct, substantial, and readily 
identifiable financial impact on the member. 

 
 
 



(DRAFT) 
AN ORDINANCE AMENDING THE TOWN CODE AND UNIFIED DEVELOPMENT ORDINANCE 
OF THE TOWN OF NAGS HEAD, NORTH CAROLINA AS IT PERTAINS TO PROHIBITION OF 

DRIVING OVER AND/OR PARKING ON SEPTIC AREAS. 
 
ARTICLE I.  Purpose(s) and Authority. 
 
WHEREAS, pursuant to N.C.G.S. § 160D-701, the Town of Nags Head (the “Town”) may enact and 
amend ordinances regulating the zoning and development of land within its jurisdiction and 
specifically the location and use of buildings, structures and land; pursuant to this authority and the 
additional authority granted by N.C.G.S. Chap. 160D-702, the Town has adopted comprehensive 
zoning regulations and has codified the same within the Unified Development Ordinance, Part II of 
the Town Code, adopted pursuant to N.C.G.S. § 160D-103, which allows the Town to combine 
certain land development ordinances into a unified ordinance;   
 
WHEREAS, Section 2.4.4.3 of the Unified Development Ordinance provides that the powers and 
duties of the Planning Board include developing and recommending policies, ordinances, 
development regulations, administrative procedures, and other means for carrying out plans in a 
coordinated and efficient manner;  
 
WHEREAS, Section 3.5.1. of the Town Code makes clear that a zoning ordinance text amendment 
may be initiated by motion of the Board of Commissioners, by motion of the Planning Board, or by 
application by any person within the zoning jurisdiction of the Town;  
 
WHEREAS, the Septic Health Advisory Committee recommended the Planning Board consider a 
text amendment to inhibit parking and driving on septic systems as this can cause expensive repairs 
to the property owner and a health risk to people and wildlife; 
  
ARTICLE II. Construction. 
 
For purposes of this ordinance amendment, underlined words (underline) shall be considered as 
additions to existing Town Code language and strikethrough words (strikethrough) shall be considered 
deletions to existing language. Any portions of the adopted Town Code which are not repeated herein 
but are instead replaced by an ellipsis (“...”) shall remain as they currently exist within the Town Code. 
 
ARTICLE III. Amendment of the Unified Development Ordinance. 
 
PART I. That Section 10.12.9, Parking on Septic Areas Prohibited, be added as follows:  
 

 10.12.9  Driving or parking on the designated septic system areas is expressly prohibited.  
To resolve violations of this ordinance, the property owner may be required to 
install a physical barrier separating vehicular areas from septic system areas in 
order to limit damage to the system. Acceptable physical barriers may include 
fencing, posts with rope, raised landscape beds, landscape timbers or other 
landscaping treatments as approved by the Unified Development Ordinance 
(UDO) Administrator. Physical barriers must be installed with an adequate 
setback to prevent damage to the septic system, as determined by the UDO 
Administrator. 

 

PART II. That Appendix A – Definitions, be amended to add the following definitions: 

 

 

Septic System means a subsurface wastewater system consisting of a settling tank and a 
subsurface disposal field. 

 
Septic Tank means a watertight receptacle for sewage which, after bacterial action, 



discharges the effluent. 
 

Disposal Field aka ‘drain field’ or ‘dispersal field’ means an area of ground under whose 
surface the overflow from a septic tank is distributed in drain tile to be absorbed in the soil. 

 
Septic System Area means an area containing the septic tank, disposal field/drain field and 
other components of a working septic system as approved on a recorded plat or an 
approved, stamped site plan by the Dare County Environmental Health Department.   

 
PART III. All ordinances or parts of ordinances in conflict with this ordinance are hereby repealed.  

This ordinance shall be in full force and effect from and after the ___ day of ____ 2024.  

 

Benjamin Cahoon, Mayor 

ATTEST: 

 

Town Clerk 

 

APPROVED AS TO FORM: 

 

Town Attorney 

Date adopted: 

Motion to adopt by Commissioner  

Motion seconded by Commissioner  

Vote: AYES NAYS 

 
 
 
 
 
 

 



 
 

BOC ACTIONS 
WEDNESDAY, APRIL 3, 2024 

 
 
1. Call to order / Agenda - Mayor Cahoon called the meeting to order at 9 a.m. The April 3rd agenda was 
approved as presented. 
 
2. Recognition  
- Facilities Maintenance Custodian William (Will) Jones was welcomed by the Board to Town employment.  
- Master Police Officer Alex Liverman was recognized by the Board for five years of service.   
- Fire Captain James Moseman was recognized by the Board for 20 years of service.  
 
3. Proclamation – The Board declared April 2024 as Child Abuse Prevention Month as presented.  
 
4. Public Comment 
 
Public Comment – Bob Muller, Nags Head resident, spoke concerning three issues: 
 
- Red light running; he thanked Police Chief Hale for his response to this issue which is still a constant 
issue that he witnesses every day; he suggested speaking to the District Attorney to make sure that people 
who receive tickets are not allowed to plead them down. 
 
- Accessory Dwelling Units; this is on today’s agenda; he spoke against them due to the increase in 
density, sanitation, parking, and wastewater concerns they would cause; continue working on the multi-family 
ordinance and make sure a rule is noted in the body of the ordinance, not the definition, for enforcement. 
 
- He supports the rules, reinstated by the NC Coastal Resources Commission (CRC), surrounding Jockey’s 
Ridge designating it as an Area of Environmental Concern (AEC); the rules which also affect significant coastal 
areas now go before the NC Rules Commission that meets on April 8th; the Town’s email broadcast sent out 
yesterday addressed the issue and encouraged public comment; he thanked the Town. 
 
Public Comment – Courtney Gallop, Nags Head resident; she spoke on behalf of and as a board member of the 
Dare County League of Women Voters (LWV) which is a non-partisan organization; she presented the 2024 
annual Citizens Guide which is a comprehensive phone listing of Dare County; Ms. Gallop also thanked Police 
Chief Hale for helping with funeral processions when necessary for the Gallop Funeral Home. 
 
5. Consent Agenda - The Board approved the Consent Agenda as presented which consisted of: 
 
Budget Amendment #10 to FY 23/24 Budget 
The Tax Adjustment Report 
Approval of three sets of minutes 
Ordinance changes to Chapter 30 Solid Waste Management and Franchise Agreement   
Resolutions supporting conservation easements - Nags Head Woods / Soundside Event Site 
Capital Project Ordinances, amendments #1 and #3 for the Public Services Complex 
Increase in the Dune Management Cost Share Program 
Change order to the Old Nags Head Place Stormwater Project 
 
6. Public Hearing - Mayor Cahoon announced that the Public Hearing advertised for this meeting re: 
parking on septic systems will not be held and will be rescheduled after additional Planning Board review. 
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7. Public Hearing – to consider text amendments submitted by Albemarle & Associates, PE on behalf of 
Golasa Holdings, LLC to allow the long-term rental of units within existing hotels and motels – the Board adopted 
the ordinance with the additional verbiage providing for an audit to take place not less than annually and which 
can also be requested by the Town at any time for cause.   
 
8. Update from Planning Director - Planning Director Kelly Wyatt summarized her monthly report which 
was well received by Board members.  Comr. Brinkley confirmed that no additional costs are required for the 
Electric Vehicle charging stations – just a location of two parking spaces not near the Town’s geothermal system. 
 
9. Accessory Dwelling Units (ADU) - After discussion, it was Board consensus that additional research by 
staff be done re: the following: 
 – Survey what is out there re: existing nonconforming ADU’s 
 – Poll existing ADU owners and what, if any, issues they have had 
 – Review available lots in terms of where they are, what size, and how many there are 
 – Review how to incentivize property owners to go from short-term to long-term rentals 
 – Obtain enforcement history from other towns that allow ADU’s now 
 
10. Hazard Mitigation Plan Update Committee – The Board appointed Comr. Megan Lambert and Planning 
Board member David Thompson to the Regional Hazard Mitigation Plan Update Committee.  
 
11. Committee Reports 
Comr. Brinkley -  the Septic Health Advisory Committee meeting is being scheduled for April; Jennette’s Pier 
update concerning wind turbines was forwarded to Board members; the first Town Multi-Family Ordinance 
Working Group meeting took place on March 25th with the next meeting scheduled for April 15th.   
 
Mayor Pro Tem Siers – he attended the March 21st Dare County Tourism Board meeting; Manager Garman 
attended the Dare County Housing Task Force meeting and will be reporting on that today.   
 
Comr. Lambert – the next Government Education Access Channel Committee mtg will take place end of April.  
 
Mayor Cahoon – It was Board consensus that the Mayor send a letter to the NC Rules Commission on behalf of 
the Board re: Jockey’s Ridge and the rules concerning the area of environmental concern (AEC).  Mayor Cahoon 
also encouraged comments from the public to be forwarded to the Commission prior to their meeting on 
Monday, April 8th. The next CRC meeting is in Dare County on April 24-25 for anyone interested in attending.   
 
12. Traffic Control Map amendment – The Board adopted the ordinance amending the Traffic Control Map 
re: No Parking Between Signs – Tow Away Zone on Oneto Lane and Gallery Row as presented.   
 
13. Town Attorney - Mayor Cahoon confirmed with Attorney Leidy that the status of the lawsuit with the 
State re: local zoning regulations and affordable housing will be discussed in Closed Session. 
 
14. Town Manager Garman - Town Engineer David Ryan provided an update on the new Public Services 
Facility construction:  Final site work is in progress in the Admin Building – Both the Admin and the Water 
Distribution buildings have been energized.  Occupation of the Admin Building is being targeted for the last 
week of April to be followed for the Water Distribution building within the first couple of weeks in May. 
 
15. Town Manager Garman - Town Manager Garman provided the following update concerning the 
brush/bulk yard operations:  Office space will be provided for the attendant to the brush/bulk yard; it will be 
easier for the public to utilize the yard; the site would be open five days/week instead of the current three 
days/week, to close on Wednesdays and be open on Saturdays.  Manager Garman wanted to make sure the 
Board and the public were aware of the planned modifications to these operations.   
 
16. Town Manager Garman – He provided an update on the meeting of the Dare County Housing Task 
Force, they adopted a mission statement, there is a dedicated page to this effort.  Discussions about target 
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markets and what is trying to be accomplished; the group talked about the towns and what barriers might be 
in place and if legislative action is necessary.  They also spoke of examples from Colorado; they have shared 
the Colorado information to everyone.  The Chair is working to provide more structure for the meetings and 
may be hiring a consultant; the Task Force meets the third Tuesday of each month.  
 
17. Mayor Cahoon – The Board passed a motion to appoint Mayor Cahoon to represent the Town as the 
NCLM Board of Directors Voting Delegate.  
 
18. Comr. Brinkley – Contamination has occurred in the area of Buxton’s Old Lighthouse Beach at the site 
of the former Navy and Coast Guard Station.  It was Board consensus that a letter be prepared on behalf of 
the Board requesting assistance from federal legislators.  
 
19. Comr. Brinkley – He appreciated former Mayor Muller speaking concerning the red light running issue.  
He appreciates the Police Department’s strong enforcement of the law/violators and he thanked the Police Dept 
Administrative Assistant for providing information concerning this issue on social media.  He also noted that 
unless things have changed since he was a member of law enforcement, in Administrative Court/Traffic Court 
proceedings, officers would be unable to obtain a reduction or alter a District Attorney ruling.   
 
20. Mayor Cahoon – He encouraged nominations for both the Town’s Lightkeeper (honoring those that are 
living) and Nags Header (honoring those who have passed) Awards – due to the Town by May 1st.   
 
21. Closed  / Open Sessions - The Board entered Closed Session to discuss an honorarium, to consult with 
the Town Attorney re: pending State litigation under attorney/client privilege; and to discuss the possible 
acquisition of property located at 4222 S Croatan Highway at 10:40 a.m.  The Board re-entered Open Session 
at 11:26 a.m.  
 
22. Adjournment - The Board adjourned to the FY 24/25 Budget Workshop.   The time was 11:27 a.m. 
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MEMORANDUM 

Town of Nags Head 

Planning & Development Department 
 
 

 

To: Board of Commissioners 

 Planning Board 

From: Kelly Wyatt, Planning Director 

Joe Costello, Deputy Planning Director 

Date: March 27, 2024 

Subject: Planning and Development Director’s Report (G-1) 

 

This memo provides an overview of selected Planning and Development Department activities, 
projects, and initiatives. If requested, Staff will be prepared to discuss any of this information in 
detail at the Board of Commissioners meeting on April 3rd, 2024. 

 
Monthly Activity Report 

 
Attached for the Board’s review is the Planning and Development Monthly Report for February 2024. In 
addition to permitting, inspections, code enforcement, and Todd D. Krafft Septic Health Initiative 
activities, Staff was involved in the following meetings or activities of note during the month: 

 

• Tuesday, March 5th - Technical Review Committee Meeting  

• Wednesday, March 6th - Board of Commissioners Meeting 

• Saturday, March 9th – Winter Market at Dowdy Park from 9am – noon 

• March 11th – 15th – Joe Costello at NFIP Training 

• Wednesday, March 13th – Committee for Art and Culture Meeting 

• Thursday, March 14th – Board of Adjustment Meeting (no hearings) 

• Thursday, March 14th – CAMA Land Use Planning Webinar 

• Tuesday, March 19th – Planning Board Meeting 

• Wednesday, March 20th – Board of Commissioners mid-month meeting (if needed) 

• Thursday, March 27th – Living Shoreline Meeting 

 

Planning Board - Pending Applications and Discussions 

 
The Planning Board’s most recent meeting was held on Tuesday, March 19, 2024, and included the 
following: 
 

o Consideration of text amendments that if adopted would allow the long-term rental of units 
within existing hotels and motels.  The Planning Board voted 5-1 to recommend adoption of 
the proposed amendments as presented.   

o Consideration of a text amendment submitted by Jordan Harrell of Jernigan Oil Company, Inc. 
to allow the use of digital LED price signage at gas stations.  The Planning Board voted 5-1 to 
recommend adoption of the proposed amendment as presented.  Staff is working with the 
Town Attorney to ensure these proposed amendments are consistent with recent content 
neutral sign regulations. 

o Discussion and initiation of text amendment related to the installation of netting as a barrier to 
prevent golf balls from leaving the boundaries of Nags Head Golf Links golf course and causing 
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damage to private property.  
o Discussion of text amendment to prohibit driving over and/or parking on septic systems when 

adjacent to driveways, drive aisles, and parking areas.   Planning Board members concurred 
that staff should explore drafting language that minimizes the impact on properties that would 
be unnecessarily affected by the new regulations.  

 
The Planning Board’s next meeting is scheduled for Tuesday, April 16th, 2024.  Currently, the agenda 
is expected to include consideration of revised ordinance language prohibiting driving and/or parking 
on septic systems adjacent to driveways, drive aisles, and parking areas.  
 
Board of Adjustment – Recent and Pending Applications 
 
There were no items for the Board of Adjustments consideration in March 2024.   

  
Additional Updates 

 

• DWMP/Septic Health Advisory Committee – The Septic Health Advisory Committee’s 
next quarterly meeting will be scheduled for late April 2024. Prior to the meeting, staff will 
collaborate with the committee to develop another version of the draft ordinance aimed at 
prohibiting driving over and/or parking in septic areas. In response to concerns about the 
potential impact of the previously proposed amendment on property owners who do not 
currently face issues with parking on their septic areas, staff is preparing an alternative 
option for consideration. This alternative ordinance will explicitly prohibit driving over and/or 
parking in septic areas. If a violation is observed, a Notice of Violation will be issued, and the 
installation of a physical barrier may be required to prevent future violations. This approach 
seeks to address parking on septic systems through a formal violation of the Unified 
Development Ordinance with a clear remedy, rather than the more proactive but potentially 
overreaching language of the current draft.   
 

• Estuarine Shoreline Management Plan – Town staff continues to focus on applying for 
the necessary grants to continue the implementation of the Estuarine Shoreline Management 
Plan.  Currently, staff are preparing a pre-proposal for a grant from the National Fish and 
Wildlife Foundation's National Coastal Resilience Fund. This grant is for the design phase of 
the Villa Dunes and Soundside Road pilot sites. Should we be invited to submit a full 
proposal, the deadline for submission will be July 2, 2024. 

 

• Electric Vehicle Action Plan – As we proceed with the purchase and installation of two Level 
2 EV Chargers, we have discovered that the underground geothermal system for Town Hall is 
situated near the intended location for the chargers. We are currently examining the 
geothermal plans and will provide an update on the next steps at your May 2024 meeting.  
 

• Sand Relocation and Dune Management Cost Share Program – As of March 28, 
2024, the entire $320,000 allocated to the Dune Management Cost Share Program has been 
distributed among 107 applicants. Staff has proposed that additional funding be allocated to 
this program (see Item E-7). We have also received 235 Sand Relocation Applications, with 
230 approved and authorization letters issued. The sand relocation program allows for sand 
to be moved until April 30th. Staff plans to stop accepting new applications for sand 
relocation around April 15th to begin doing final inspections and closing them out.  
   

• Public Beach and Coastal Waterfront Access Grant Program – Staff are working on 
the pre-application for this Public Beach and Waterfront Access Grant through the Division of 
Coastal Management (DCM) for renovations to the June Street Beach Access.  The pre-
application is due April 15th, 2024. 
 

• Permitting Update 2nd Quarter – See below the total number of permits accepted 
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and the average turnaround time.  These numbers do not include trade permits. 
 

2023 Total Permits Avg Turnaround/days 

October 75 4.0 

November 63 3.0 

December 45 2.2 

 

• Dowdy Park Events/Farmers Market/Holiday Markets/Art & Culture – Vendor 
applications for the 2024 Dowdy Park Farmers Market were open from March 26th to 
March 28th. Due to various constraints, we were only able to accept approximately ten 
new vendors this season, in addition to welcoming back our returning vendors. We 
received over 50 applications, which the Committee for Art and Culture will review and 
make selections from at their April 10th meeting. Event Coordinator Paige Griffin has 
finalized the lineup for the upcoming 2024 Summer Concert Series, with an announcement 
and poster distribution throughout the town coming soon. Paige is also finalizing the 
schedule for this season's Family Fun Nights. The final Winter Market of the season will be 
held on Saturday, April 13, 2024, from 9 am to noon at Dowdy Park.   

 
Upcoming Meetings and Other Dates 

 

• Tuesday, April 2nd - Technical Review Committee Meeting  

• Wednesday, April 3rd - Board of Commissioners Meeting 

• Wednesday, April 10th – Committee for Art and Culture Meeting 

• Thursday, April 11th – Board of Adjustment Meeting (no hearings) 

• Saturday, April 13th – Winter Market at Dowdy Park from 9am – noon 

• Monday, April 15th – June Street CAMA Grant Pre-Application Due 

• Monday, April 15th – Multi-Family Working Group Meeting 

• Tuesday, April 16th – Planning Board Meeting 

• Wednesday, April 17th – Board of Commissioners mid-month meeting (if needed) 

• Wednesday, April 24th – CRS 2024 Cycle Verification Meeting (in-person) 
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