ORIGINAL

Town of Nags Head
Post Office Box 99
Nags Head, North Carolina 27959
Telephone 252-441-5508
Fax 252-441-0776
www.townofnagshead.net

NORTH CAROLINA SERVICE CONTRACT
DARE COUNTY PURCHASE ORDER # l /A OZbW
THIS CONTRACT IS NOT VALID WITHOUT THE REQUIRED ACCOMPANYING/
CORRESPONDING PURCHASE ORDER

(CONTRACTOR initials)

THIS CONTRACT is made and entered into this the 7™ day of March 2012, by and between the
TOWN OF NAGS HEAD, a public body corporate of the State of North Carolina, (hereinafter referred to as
“the TOWN") party of the first part and Barnhill Contracting Company, P. O. Box 1050, Kitty Hawk, NC
27949, (hereinafter referred to as "CONTRACTOR"), party of the second part.

1, SERVICES TO BE PROVIDED AND AGREED CHARGES

The services and/or material to be furnished under this contract (hereinafter referred to
collectively as "SERVICES") and agreed charges are as follows:

To furnish all materials and labor to construct a community recreation park located at 7300 South
Virginia Dare Trail, Nags Head, NC in accordance with plans and specifications entitled
"Whalebone Park: Site Development Plans”, as prepared by Creative Engineering Solutions, PLLC,
and dated 09-17-2011 with revisions thru 01-30-2012. Technical specifications entitled
"Whalebone Park-Municipal Site Development: Technical Specifications” as prepared by Creative
Engineering Solutions, PLLC, dated January 2012. General Conditions of the Contract as prepared
by the Town of Nags Head dated January 31, 2012.

Total contract price is $209,710.00 (Two hundred nine thousand, seven hundred ten dollars and
no cents). Price is in accordance with CONTRACTOR's proposal dated the 28™ day of February
2012 (copy aftached).

It is mutually agreed by and between the TOWN and CONTRACTOR that construction
under this contract will commence no later than March 15, 2012, The contract completion date
shall be May 25, 2012 with time being of the essence. If CONTRACTOR fails to complete work
under this contract by May 25, 2012, the TOWN will be damaged thereby, and because the
amount of the TOWN’s damages, inclusive of expenses for inspection, superintendence and
necessary traveling expenses is difficult if not impossible to definitely ascertain and prove, it is
hereby agreed that the amount of such damages shall be Two hundred dollars and no cents
$200.00 as liquidated damages for every day’s delay in finishing the work in excess of the
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completion date prescribed; and the CONTRACTOR hereby agrees that said sum shall be
deducted from monies due the CONTRACTOR under the contract or, if no money is due the
CONTRACTOR hereby agrees to pay to the TOWN as liquidated damages, and not by way of
penalty, such total sum as shall be due for such delay computed aforesaid.

2, DESCRIPTION QF PROJECT

To furnish all materials and labor to construct a community recreation park located at
7300 South Virginia Dare Trail, Nags Head, NC in accordance with plans and specifications
entitled "Whalebone Park: Site Development Plans”, as prepared by Creative Engineering
Solutions, PLLC, and dated 09-17-2011 with revisions thru 01-30-2012.

3. TERM OF CONTRACT

The term of this CONTRACT for SERVICES is from March 7%, 2012 to June 10%, 2012.
Either party may nonetheless cancel this contract on thirty (30) days written notice to the other
party by certified mail or personal delivery. This contract is subject to the availability of funds to
purchase the specified SERVICES and may be terminated at any time if such funds become
unavailable.

Notwithstanding provisions of this Section 3 to the contrary, the following shall survive
the termination of this CONTRACT: any provision in Section 1 regarding liquidated damages; the
provisions of Section 6 regarding indemnity; and the provisions of Section 9.

4, PAYMENT TO CONTRACTOR

The TOWN agrees to pay at the rates specified for SERVICES satisfactorily performed in
accordance with this contract. Unless otherwise specified, the CONTRACTOR shall submit an
itemized invoice to the TOWN by the end of the month during which SERVICES are performed.
Payment will be processed promptly upon receipt and approval by the TOWN of the invoice.

5. INDEPENDENT CONTRACTOR

Both the TOWN and the CONTRACTOR agree that the CONTRACTOR shall act as an
independent contractor and shall not represent itself as an agent or employee of the TOWN for
any purpose in the performance of the CONTRACTOR'S duties under this contract. Accordingly,
the CONTRACTOR shall be responsible for payment of all Federal, State and local taxes arising
out of the CONTRACTOR'S activities in accordance with this contract, including by way of
illustration but not limitation, Federal and State income tax, Social Security tax, Unemployment
Insurance taxes, and any other taxes or business license fees as required.

In performing the SERVICES, the CONTRACTOR s acting as an independent contractor
and shall perform SERVICES in accordance with currently approved methods and practice in the
CONTRACTOR’S professional capacity and in accordance with the standards of applicable
professional organizations and licensing agencies.
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6. INSURANCE AND INDEMNITY

The CONTRACTOR shall indemnify and save harmless the TOWN, its agents and
employees from and against all actions, liability, claims, suits, damages, cost or expenses of any
kind which may be brought or made against the TOWN or which the TOWN must pay and incur
by reason of or in any manner resuiting from injury, loss or damage to persons or property
resulting from negligent performance of or failure to perform any of its obligations under the
terms of this CONTRACT.

The CONTRACTOR shall be fully responsible ta the TOWN for the acts and omissions of
its sub-contractors and of persons either directly or indirectly employed by it, as the
CONTRACTOR is for the acts and omissions of persons directly employed by it.

In addition, the CONTRACTOR shall comply with the North Carolina Worker's
Compensation Act and shall provide for the payment of workers’ compensation to its employees
in the manner and to the extent required by such Act. In the event the CONTRACTOR is
excluded from the requirements of such Act and does not voluntarily carry workers’
compensation coverage, the CONTRACTOR shall carry aor cause its employees to carry adequate
medical/accident insurance to caver any injuries sustained by its employees or agents during the
performance of SERVICES.

The CONTRACTOR agrees to furnish the TOWN proof of compliance with said Act or
adequate medical/accident insurance coverage upon request,

The CONTRACTOR upon reguest by the TOWN shall furnish a Certificate of Insurance
from an insurance company, licensed to do business in the State of North Carolina and
acceptable to the TOWN verifying the existence of any insurance coverage required by the
TOWN. The Certificate will provide for sixty (60) days advance notice in the event of termination
or cancellation of coverage.

7. HEALTH AND SAFETY

The CONTRACTOR shall be responsible for initiating, maintaining and supervising all
safety precautions and programs in connection with the work. The CONTRACTOR shall take all
necessary precautions for the safety of, and shall provide the necessary protection to prevent
damage, injury or loss to all employees from the work and other persons who may be affected
thereby.

8. NON-DISCRIMINATION IN EMPLOYMENT

The CONTRACTOR shall not discriminate against any employee or applicant for
employment because of age, sex, race, creed, or national origin. The CONTRACTOR shall take
affirmative action to ensure that applicants are employed and that employees are treated during
employment without regard to their age, sex, race, creed, or national origin. In the event the
CONTRACTOR is determined by the final arder of an appropriate agency or court to be in
violation of any non-discrimination provision of federal, state or local law or this provision, this
Contract may be cancelled, terminated or suspended in whole or in part by the TOWN, and the
CONTRACTOR may be declared ineligible for further contracts.
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9. GOVERNING LAW

This contract shall be governed by and in accordance with the laws of the State of North
Carolina. All actions relating in any way to this contract shall be brought in the General Court of
Justice of the State of North Carolina or in the Federal District Court for the Eastern District of
North Carolina, and the parties hereby submit to venue in and the personal jurisdiction of the
said Courts.

10. OTHER PROVISIONS

This Contract is subject to such additional provisions as are set forth in any addendum
executed separately by each party and attached hereto.
11, CONTRACT DOCUMENTS/AMENDMENTS

This document together with the purchase order and any attached exhibits constitutes
the entire Contract between the said two parties and may only be modified by a written mutual

agreement signed by the parties and attached hereto. In the event of any conflict between this
contract and any attached documents, the contract language will prevail,

12, SIGNATURES

TOWN OF NAGS HEAD

By: &ﬁ‘? il: i
Title:_| oW MQDCI%EK

Date: 3]’5 ![2

CONTRACTOR

Corporate Seal: By: M J//n‘/

Printed Name: ’f/ﬁ :Lk 5 Kf‘;ﬂ /éf
e Fo ) ({/ A c)’rf
Date: 3/7//2
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"This instrument has been pre?udited in the manner required by the Local Government Budget
and Fiscal Control Act.”




PROPOSAL

for

WHALEBONE PARK
TOWN OF NAGS HEAD

General project description: All clearing. grading and construction required for a new community
recreational park (o be located at 7300 S. Virginia Dare Trail (NC 12) and as specifically described
in the plans titled “WHALEBONE PARK: SITE DEVELOPMENT PLLANS", as prepared by
Creative Engineering Services, PLLC and dated 17 September 2011,

The undersigned, as bidder, proposes and agrees if this proposal is accepted to contract with the
Town of Nags Head for the furnishing of all materials, equipment. and labor necessary 1o complete
the construction of the work described in these documents in full and complete accordance with
plans, specifications, and contract documents, and to the full and entire satisfaction of the Town of
Nags Head for the sum of:

7 Lo honded Aine fhosdand
BASEBID: SC/n Aunfed Ho el TF5,  Doitass 209 77092

Respectively submitted this Z & ﬂ\ day of /L:E' 4 2012
A“""[‘n A”"/ Aﬁ#"‘ t/r)”L 6""1&-11&- -..Zﬂj
(Confractor)

Federal 1D#: “SZ) -~ 0S/260 3 3 ’M}M—

-
License #:__2/9 9 Tite: fepionl) Forriden,
(Ohwner, {unur corp. Pres, Or Vice President)
Address; /ﬂ‘p .fgu A So5°
Allesl: rcorparation) »“(»{ ﬂl-’— /%[A -J'Jjé 4//6 42 75 yj

(Corporate Seal)

4

Title: f arpP Sc¢

(Corporation Secretury./Ass't Secretary.)




lnit.

@AIA Document A310™ - 2010

Bid Bond

CONTRACTOR: SURETY:
(Name, legal status and address) Name, legal status and principal place
Barnhill Contracting Company of business)
P.O. Box 1529 Travelers Casuaify And Surety Company of America

NC 278 This document has impartant legsl
Tarboro, NC 27888 One Tower Square consequances. Consultatian with
OWNER: Hartford, CT 06183 an attomay I8 encouraged with
(Name, legal status und address) 'H’pfm “,3 Rsxempleonioe

modification.

Town of Nags Head

Nags Head, North Carolina Avy sigulas referance o

Contractor, Surety, Owner or
othar party shall ba cansidered

BOND AMOUNT:
plural where applicable.

Five Percent (5%) of Total Amount Bid

PROJECT:

(Name, location or address, and Project number, if any)
Whalebone Park

Nags Head, N.C.

[he Contractor and Surety are bound to the Owner in the amount set forth abave, for the payment of which the
Contractor and Surety bind themselves, their heirs, executors; administrators, successors and assigns, jointly and
severally, as provided herein. The conditions of this Bond are such that if the Owner accepis the bid ol the Contractor
within the time specified in the bid documents, or within such nme period as may be agreed to by the Owner and
Contractor, and the Contractor either (1) enters inta a contract with the Owner in accordance with the terms of such
bid, and gives such bond or bonds as may be specified in the bidding or Contract Documents, with a surety admitted
in the jurisdiction of the Project and otherwise acceptable to the Owner, for the faithful performance of such Confract
and for the prompt payment of labor and material furnished in the prosecution thereol; or (2) pays to the Owner the
difference, not to exceed the amount of this Bond, between the amount specified in said bid and such larger amount
for which the Owner may in good faith contract with another party to perform the work covered by said bid, then this
ohligation shall be mull and void, othernvise to remain in full foree and effect. The Surcty hereby waives any notice of
an agreement between the Owner and Contractor o extend e time in which the Owner may accept the bid. Waiver of
natice by the Surety shall not apply to any extension exceeding sixty (60) days in the aggregate beyond lhe time for
acceptance of bids specitied in the bid documents, and the Owner and Contractor shall obtain the Surety s consent for
an extension beyond sixty (60) days.

1f this Bond is issued in conncction with a subcontractor's bid to a Contractor, the term Contractor in this Bond shall
be deemed to be Subcontractor and the tern Owner shall be deemed to be Contractor

When this Bond has been fumished w comply with a statotory or other legal requirement in the location of the Projeet,
any provision in this Bond conflicting with said statutory or legal requircment shall he deemed deleted herefrom #nd
provisions conforming to such statutory or other legal requirement shall be deemed incorporated herein, When <o
furmished, the intent is that this Bond shall be construed as a statutory bond and not as o comman bw bond.

Signed and sealed this 28th day of February 2012

mr(v &R -Barn fegpional President
Travelers Casualy ety Company of America
~ __%[m______ " (Surety) (Seal)
{Witness) _

(Zitlej H, Thomaf awkins
n=

A
CAUTION: You should sign an original AlA Contract Document, an which this text appuur:; |r1 RI:D An grlginal assures that
changes will not he ohscured,

AlA Document A310™ ~ 2010, Copyright © 1963, 1870 and 2010 by The American Instiule of Archutects, All rights ceserved, WhRHLNG This AN
Documant Is protected by U.S. Capyright Law and International Treatles, Unauthorizad reproducticn ar distribution of this AlA" Documart, of
any porticn of it, may result in severa civil and criminal penalties, and will be prasecuted to thy maxhnum gatent possible undar the law
Purchasers are pmil\ea 1o regteduce tan (10) copies of this document when completed. To repon copy/igh! viclations of A4 Contract Documedts, s-mal
The American (nstilute of Archiscls' legal counsel, copyrightRainog AL



POWER OF ATTORNEY

==
TRAVEL ERS J Farmington Casualty Company St Paul Mercury Insurance Comipany

Fidelity and Guuranty Insurance Company Travelers Casualty und Surety Compuny
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of America
St, Paul Fire and Marine Insurance Company United Stutes Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

Altorney-In Facl No. 222006 Cerlificate No. l_] D 4 j. 6 4 9 2 6

KNOW ALL MEN BY THESE PRESENTS: That St. Paul Fire amd Maripe Insurunce Company, St. Paul Guardian losursnce Company and St. Paul Mercury Insurance
Company are corperations doly organized under the laws ol the State of Mmnesot, that Faonington Casunlty Compny, Trovelers Casnalty and Surety Company, and
Travelers Cusualty and Surety Company of America are corporations duly organized ander the faws of the State o) Connecticut, that United States Fidelity aud Guaranty
Company is a corporation duly organized undey the laws of the Stane: of Maryland, that Fidelity and Guaranty Tnsurance Company is a corporation duly organized under
the laws of the State of lowa, and that Fidelity and Guaganty Insurance Underweiters, Ine.. is @ corporation duly orginized wnder the Jaws of the State of Wisconsin
(herein collectively culled the “Compenies”), and that the Companies do hereby make, constitute andd appei

H. Thomas Dawkins, Hunter T. Dawkins, and Patricia Griggs

of the Ciy of Charlotie . L State of NUnh ': t““h"d et true and Law tul Attarney(s)-in-fact,
each in their separale capacily if more than one is named ahave 1o sign, execute, seal and acknowledee any and all tonds, recognizances, conditional undertakangs and
other wnuings obligatory in the nature thereof on behalf of the Companies 1n their business ol guaranieeing the tudelity of persons, guatantesing the performance of

canfracts amd exccuting or gunrantecing bonds and underakings required or permitted in auy wetions o procecdings nlowed by Jaw.

13th
TN W TNF‘.\‘\ WHEREOF, the (_umpu*: cla iave caused this mstrument Lo be signed and their corparate seals 1o he hereto affixed, this - o o
My
dayof —— P
Farmington Casualty Company St Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty und Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of Americn
St. Paul Fire und Murine Insurance Company United Siates Fidelity and Guaranty Company

St Paul Guardian Insurance Company

State of Conneclicut
City of Harrford ss.

'rce Mresident

1 3th _ Junuary 2010
On this the _ Qay of _ S e, before me personally ipperied George W Thompson, who acknowledyped

tumsel( (o be the Senior Viee President of Farmington € aeua\w Company, Tidelity and Guaranty Insurance Company, Tidelity and Guaranty Insorance Underwriters,
Ine.. S6 Panl Bire and Manne Insurance Company, St Paul Guardian [nsurance Company. St Puol Mercury lusurance Company, Travelers Casualty and Surety
Company, Traveiers Casualty and Surety Company of America, and Umited States Fadelity and Guaranly Company. and thal e, as suchy, bewz awthonized so w do.
executed the foregoing instrument for the purposes therein contained by sigoing on behall of the corporanons by litwwil as a duly authorized officer.,

. XNawr ¢ A Fre0ult

Marie © Tetresuly, Notary Public

In Witness Whereof, | hereunto set my hand and official seal.
My Commission expires the 30th day of June. 2011.

58440-4-09 Printed in U.S.A.



@AIA Document A312™ - 2010

Performance Bond Bond # 105741860
CONTRACTOR: SURETY:
(Name, legal status and address) (Name, legal status and principal place
. of business)

Barnhill Contracting Company Travelers Casualty And Surety Company of ) _
P.O. Box 1529 America This document has important legal
Tarboro, NC 27886 consequences. Consultation with

: One Tower Square an attarnaey is encouraged with
OEUNER‘ Hartford, CT 06183 respett to its completion or
(Name, legal status and address) Fadmeatian,
Town Of Nags Head Any singular reference fo
5401 S. Croatan Hwy ' Contractar, Surety, Owner or
Nags Head, NC 27959 other party shall be considered

plural where applicable.

AlA Document A312-2010
combines two separale bonds, a
Performance Bond and a

CONSTRUCTION CONTRACT
Date: 3/7/2012

Amount: $209,710.50 Payment Bond, into one form.
Desapinticis This is not a single combined
SACEIRUGS Performance and Payment Bond.

(Name and location)
Whalebone Park; Nags Head, NC

Nags Head, NC
BOND
Date: 3/7/2012

(Not earlier than Canstruction Contract Date)

Amount: $209,710.50

Modifications to this Bond: [0 None [1 See Section 16

CONTRACTOR AS PRINCIPAL SURETY

Company: (Corporate Seul)  Company: (Corporate Seal)

Barnhill Coptracting Cpmpan Travelers Casualty And Slirety Company of America
Signature: %T L . Signature:

Neme  Qlle v 7 Name Hunter Daw

and Tile.  Y-Ree N Pr oy 8wk and Tide: Attorney-in-Fact

{dny edifitional signatures appear on the last puge of this Perforatance Bond)

(FOR INFORMATION ONLY — Name, address and telephone)

AGENT or BROKER: OWNER'S REPRESENTATIVE:
‘(Architect, Engineer or other partv:)

The Bond Network

2620 Selwyn Avenue, Suite 375

Charlotte, NC, 28209 (704) 338-1408

Init AlA Document A312™ - 2010, The Amencan insfitule of Architecis. 61110
’ 1

/
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors
and assigns to the Owner for the performance of the Construction Contract, which is incorporated herein by reference.

§ 2 If the Contractor performs the Construction Contract, the Surety and the Contractor shall have no obligation under
this Bond, except when applicable to participate in a conference as provided in Section 3.

§ 3 If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond shall arise
after
1 the Owner first provides notice to the Contractor and the Surety that the Owner is considering declaring
a Contractor Default. Such notice shall indicate whether the Owner is requesting a conference among
the Owner, Contractor and Surety to discuss the Contractor’s performance. If the Owner does not
request a conference, the Surety may, within five (5) business days after receipt of the Owner’s notice,
request such a conference, If the Surety timely requests a conference, the Owner shall atlend. Unless
the Owner agrees otherwise, any conference requested under this Section 3.1 shall be held within ten
(10) business days of the Surety’s receipt of the Owner’s notice. If the Owner, the Contractor and the
Surety agree, the Contractor shall be allowed a reasonable time to perform the Construction Contract,
but such an agreement shall not waive the Owner's right, if any, subsequently to declare a Contractor
Default;
2 the Owner declares a Contractor Default, terminates the Construction Contract and notifies the Surety;
and
3 the Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of the
Construction Contract to the Surety or to a contractor selected to perform the Construction Contract.

§ 4 Failure on the part of the Owner to comply with the notice requirement in Section 3.1 shall not constitute a failure
to comply with a condition precedent to the Surety’s obligations, or relcasc the Surety from its obligations, except to
the extent the Surety demonstrates actual prejudice.

§ 5 When the Owner has satisfied the conditions of Section 3, the Surety shall promptly and at the Surety’s expense
take one of the following actions:

§ 5.1 Arrange for the Contractor, with the consent of the Owner, to perform and complete the Construction Contract;

§ 5.2 Undertake to perform and complete the Construction Contract itself, through its agents or independent
contraclors;

§ 5.3 Obtain bids or negotiated proposals from qualified comtractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract, arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owner’s concurrence, to be secured with performance and payment bonds
executed by a qualified surety equivalent to the bonds issued on the Construction Centract, and pay to the Owner the
amount of damages as described jn Section 7 in excess of the Balance of the Confract Price incurred by the Owner as
a result of the Contractor Default: or

§ 54 Waive its right to perform and complete, arrange for completion, or obtain a new contractor and with reasonable
promptness under the circumstances:
J After investigation, determine the amount for which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment 1o the Owner; or
.2 Deny liability in whole or in part and notify the Owner, citing the vreasons for denial,

§ 6 1f the Surety does not proceed as provided in Section 5 with reasonable promptness, the Surety shall be deemed 10
be in default on this Bond seven days after receipt of an additional written notice from the Owner to the Surety
demanding that the Surety perform its obligations under this Bond, and the Owner shall be entitled to enforce any
remedy available to the Owner. If the Surety proceeds as provided in Section 5.4, and the Owner refuses the payment
or the Surety has denied liability, in whole or in part, without further notice the Owner shall be entitled to enforce any
remedy available to the Owner.

AlA Document A31Z™ = 2010. The American Inslilule of Architects,
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§ 7 If the Surety elects to act under Section 5.1, 5.2 or 5.3, then the responsibilities of the Surety to the Owner shall not
be greater than those of the Contractor under the Construction Contract, and the responsibilities of the Owner to the
Surety shall not be greater than those of the Owner under the Construction Contract. Subject to the commitment by the
Owner to pay the Balance of the Contract Price, the Surety is obligated, without duplication, for
.1 the responsibilities of the Contractor for correction of defective work and completion of the
Construction Contract;
2 additional legal, design professional and delay costs resulting from the Contractor’s Default, and
resulting from the actions or failure to act of the Surety under Section 5; and
.3 liquidated damages, or if no liquidated damages are specified in the Construction Contract, actual
damages caused by delayed performance or non-performance of the Contractor.

§ 8 If the Surety elects to act under Section 5.1, 5.3 or 5.4, the Surety’s liability is limited to the amount of this Bond.,

§ 8 The Surety shall not be liable to the Owner or others for abligations of the Contractor that are unrelated to the
Construction Contract, and the Balance of the Contract Price shall not be reduced or set off on account of any such
unrelated obligations. No right of action shall accrue on this Bond to any person or entity other than the Owner or its
heirs, executors, administrators, successors and assigns.

§ 10 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obligations.

§ 11 Any proceeding, legal or equitable, under this Bond may be instituted in any court of competent jurisdiction in
the location in which the work or part of the work is located and shall be instituted within two years after a declaration
of Contractor Default or within two years after the Contractor ceased working or within two years after the Surety
refuses or fails to perform its obligations under this Bond, whichever occurs first. If the provisions of this Paragraph
are void or prohibited by law, the minimum period of limitation available to sureties as a defense in fhe jurisdiction of
the suit shall be applicable.

§ 12 Notice ta the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown on the page
on which their signature appears.

§73 When this Bond has been furnished to coniply with a statutory or other legal requirement in the location where
the consfruction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. When so furnished. the intent is that this Bond shall be construed as a statutory bond and
not as a commen law bond.

§ 14 Definitions

§ 14.1 Balance of the Contract Price. The total amount payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made, including allowance to the Contractor of any amounts received
or to be received by the Owner in settlement of insurance or other claims for damages to which the Contractor is
entitled, reduced by all valid and proper payments made to or on behalf of the Contractor under the Construction

Contract.

§ 14.2 Construction Contract. The agreement between the Owner and Contractor identified on the cover page,
including all Contract Documents and changes made to the agreement and the Contract Documents.

§ 14,3 Conlractor Default, Failure of the Contractor, which has not been remedied or waived, to perform or otherwise to
comply with a material term of the Construction Contract.

§ 14.4 Owner Default. Failure of the Owner, which has not been remedied or waived, to pay the Contractor as required
under the Construction Contract or 1o perform and complete or comply with the other material terms of the
Construction Contract.

§ 14.5 Contract Documents. All the documents that comprise the agreement between the Owner and Contractor.

§ 15 If this Bond is issued for an agreement between a Contractor and subcontractor, the term Contractor in this Bond
shall be deemed to be Subcontractor and the term Owner shall be deemed to be Contractor.

AlA Document A312™ —2010. The American Institute of Architects,
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§ 16 Modifications to this bond arc as follows:

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL SURETY

Company: (Corporate Seal)  Caompany: (Corporate Seai)
Signature: Signature:

Name and Title: Name and Title:

Address Address

CAUTION: You should sign an original AlA Contract Document, on which this text appsars in RED. An original assures that
changes will not be obscured.

AlA Document A312™ « 2010. The American Institute of Architesls.
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Pa-y 'ment Bond Bond # 105741860
CONTRACTOR: SURETY:

(Name, legal status and address) {Name, legal status and principal place

; g of business)

Barnhill Contracting Company @

P.O. Box 1529 Il:‘::il::; Gasunlty Ana Sursty Compnny of This document has important legal
Tarboro, NC 27886 consequences. Consultation with
OWNER: One Tower Square an aftorriey is encouraged with

: Hartford, CT 06183 respect to its completion or

(Name, legal status and address) modification.

Town Of Nags Head Any singular reference lo

5401 S. Croatan Hwy Contractor, Surety, Owner or
Nags Head, NC 27959 other party shall be consldered

plural where applicable.

CONSTRUCTION CONTRACT AAD + A312-2010
Date: ocumen —
o 31712012 combines two separate bonds, a
Amount; $209,710.50 Performance Bond and a
3 ' ' Payment Bond, into one form.

This Is naot a single combined

Description: Performance and Payment Bond.

(Name and location)
Whalebone Park; Nags Head, NC

BOND
Date:  3/7/2012

(Not earlier than Construction Coniract Date)

Amount: $209,710.50

Medifications to this Bond: [ None [ See Section 18
CONTRACTOR AS PRINCIPAL SURETY
Company: (Corporate Seal}  fLompany {Corporate Seal)

Barnhill Contragti

Signature: Signature:

Name Yrina Name Hunter Dawkins
aud Title: \’Lu_cjxumux Yios, M‘ and Title: Attorney-in-Fact

(Aay aadinonal signatures appear on the last page of this Payment Bond.)

(FOR INFORMATION ONLY — Name, address and telephone)

AGENT or BROKER: OWNER'S REPRESENTATIVE:
(Architect, Engineer or other partv:)

The Bond Network

2820 Seiwyn Avenue, Suite 375
Charlotte, NC, 28209 (704) 338-1408

1

Tnit AlA Document A312™ -~ 2010. The American Instilute of Architects. s
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§ 1 The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors
and assigns to the Owner to pay for Jabor, materials and equipment furnished for use in the performance of the
Construction Contract, which is incorporated herein by referetice, subject to the following terms.

§ 2 If the Contractor promptly makes payment of all sums due to Claimants, and defends, indemnifies and holds
harmless the Owner from claims, demands, liens or suits by any person or entity seeking payment for labor, materials
or equipment furnished for use in the performance of the Construction Contract, then the Surety and the Contractor
shall have no obligation under this Bond.

§ 3 Ifthere is no Owner Default under the Construction Contract, the Surety’s obligation to the Owner under this Bond
shall arise after the Owner has promptly notified the Contractor and the Surety (at the address described in Section 13)
of claims, demands, liens or suits against the Owner or the Owner’s property by any person or entity seeking payment
for labor, materials or equipment furnished for use in the performance of the Construction Contract and tendered
defense of such claims, demands, liens or suits to the Contractor and the Surety.

§ 4 When the Owner has satisfied the conditions in Section 3, the Surety shall promptly and at the Surety’s expense
defend, indemnify and hold harmless the Owner against a duly tendered claim, demand, lien or suit.

§ 5 The Surety’s obligations to a Claimant under this Bond shall arise after the following:

§ 5.1 Claimants, who do not have a direct contract with the Contractor,

.1 have furnished a written notice of non-payment to the Contractor, stating with substantial accuracy the
amount claimed and the name of the party to whom the materials were, or equipment was, furnished or
supplied or for whom the labor was done or performed, within ninety (90) days after having [ast
performed labor or last furnished materials or equipment included in the Claim; and

.2 have sent a Claim to'the Surety (at the address described in Section 13).

§ 5.2 Claimants, who are employed by or have a direct contract with the Contractor, have sent a Claim to the Surety (at
the address described in Section 13).

§ 6 If a notice of non-payment required by Section 5.1.1 is given by the Owner to the Contractor, that is sufficient to
satisfy a Claiimant’s obligation to fumish a written notice of non-payment under Section 5.1.1.

§ 7 When a Claimant has satisfied the conditions of Sections 5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following actions:

§7.1 Send an answer to the Claimant, with a copy to the Owner, within sixty (60) days afier receipt of the Claim,
stating the armounts that are undisputed and the basis for challenging any amounts that are disputed; and

§ 7.2 Pay or arrange for payment of any undisputed amounts.

§ 7.3 The Surety’s failurc to discharge its obligations under Section 7.1 av Section 7.2 shall not be deemed to
constitute a waiver of defenses the Surety or Contractor may have or acquire as to & Claim, except as to undisputed
amounts for which the Surety and Claimant have reached agreement. If, however, the Surety fails to discharge its
obligations under Section 7.1 or Section 7.2, the Surety shalt indemuify the Claimant for the reasonable attorney’s
fees the Claimant incurs thereafter to recover any sums found to be due and owing to the Claimant.

§ B The Surety's total obligation shall not exceed the amount of this Bend, plus the amount of reasanable attorney’s
fees provided under Section 7.3, and the amount of this Bond shall be credited for any payments made in good faith
by the Surety.

§ 9 Amounts owed by the Owner to the Confractor under the Construction Contract shall be used for the performance
af the Construction Contract and to satisfy claims, if any, under any construction perfermance bond. By the
Contractor furnishing and the Owner accepting this Bond, they agree that all funds earned by the Contractor in the
performance of the Construction Contract are dedicated to satisfy obligations of the Contractor and Surety under this
Bond, subject to the Owner’s priority to use the funds for the completion of the work,
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§ 10 The Surety shall not be liable to the Owner, Claimants or others for obligations of the Contractor that are
unrelated to the Construction Contract. The Owner shall not be liable for the payment of any costs or expenses of any
Claimant under this Bond, and shall have under this Bond no obligation to make payments to, or give notice on behalf
of, Claimants or otherwise have any obligations to Claimants under this Bond.

§ 11 The Surety hereby waives notice of any change, including changes of time, to the Construction Contract or to
related subcontracts, purchase orders and other obligations.

§12 No suit or action shall be commenced by a Claimant under this Bond other than in a court of competent
jurisdiction in the state in which the project that is the subject of the Construction Contract is located or after the
expiration of one year from the date (1) on which the Claimant sent a Claim to the Surety pursuant to

Section 5.1.2 or 5.2, or (2) on which the Iast labor or service was performed by anyone or the last materials or
equipment were furnished by anyone under the Construction Contract, whichever of (1) or (2) first occurs. If the
pravisions of this Paragraph are void or prohibited by law, the minimum period of limitation available to sureties as a
defense in the jurisdiction of the suit shall be applicable.

§ 13 Notice and Claims to the Surety, the Owner or the Contractor shall be mailed or delivered to the address shown
on the page dn which their signatire appears. Actual receipt of notice or Claims, however accomplished, shall be
sufficient comtpliance as of the datc received.

§ 14 When this Bond has been furnished to comply with a statutory or other legal requirement in the location where
the construction was to be performed, any provision in this Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall be
deemed incorporated herein. When so furnished, the intent is that this Bond shall be construed as a statutory bond and
not as a common law bond.

§ 15 Upon request by any person or entity appearing to be a potential beneficiary of this Bond, the Contractor and
Owner shall promptly furnish a capy of this Bond or shall permit a copy to be made.

§ 16 Definitions
§16.1 Claim. A written statement by the Claimant including at a minimum:
A the name of the Claimant;
.2 the name of the person for whom the labor was done, or materials or equipment {urnished;
3 acopy of the agreement or purchase order pursuant to which labor, materials or equipment was
furnished for use in the performance of the Construction Contract;
4 abrief description of the labor, materials or equipment fumished;
.5 the date on which the Claimant last performed labor or fast fumnished materials or equipment for use in
the performance of the Construction Contract;
.6 the total amount earned by the Claimant for labor, materials or equipment furnished as of the date of
the Claim;
.1 the total amount of previous payments received by the Claimant; and
8 the total amount due and unpaid to the Claimant for labor, materials or equipment furnished as of the
date of the Claim.

§16.2 Claimant. An individual or entity having a direct contract with the Contractor or with a subcontractor of the
Contractor to furnish labor, materials or equipment for use in the performance of the Construction Contract. The {erm
Claimant also includes any individual or entity that has rightfully asserted a claim under an applicable mechanic’s lien
or similar statute against the real property upon which the Project is located. The intent of this Bond shall be to
include without limitation in the terms “labor, materials or equipment” that part of water, gas, power, light, heat, oil,
gasoline, telephone service or rental equipment used in the Construction Contract, architectural and engineering
services required for performance of the work of the Contractor and the Contractor’s subcontractors, and all other
items for which a mechanic’s lien may be asserted in the jurisdiction where the labor, materials or equipment were
furnished.

§ 16.3 Construction Contract. The agreement between the Owner and Contractor identified on the cover page,
including all Contract Documents and all changes made to the agreement and the Contract Documents.
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PUBLIC WORKS % KAREN HEAGY

Pg 1 TOWN OF NAGS HEAD
2200 LARK AVE
NAGS HEAD, NC 27959

BARNHILL CONTRACTING CO INC

P O BOX 1050
KITTY HAWK, NC 27949

Phone: (252)261-2207 Fax:

12-02387

ORDER DATE: 03/07/12
REQUISITION NO: R1200649
DELIVERY DATE:
STATE CONTRACT:

VENDOR #: BARNHO10 F.0.B. TERMS: Destination

(252)261-1093

QTY/UNIT

DESCRIPTION

ACCOUNT NO. UNIT PRICE TOTAL COST

1.00

whalebone Park Construction
As per contract.

2-10-530-4-5661-00 209,710.0000 209,710.00
GRANT PIER PARKING

TOTAL 209,710.00

Please contact the Town of Nags Head if the prices indicated are not correct. The Town of Nags Head will not
be responsible for incorrect pricing after the Purchase Order is received by vendor for processing.




