Article IX. Mediation Policy and Grievance Procedure

Section 1. Mediation Policy

A.  Policy Background


Mediation is a dispute resolution process that is a separate alternative to Town of Nags Head’s standard employee grievance procedure. Mediation is a voluntary, neutral process whereby a chosen, trained mediator(s) will assist in the employee(s) dispute resolution process. Mediation is designed to resolve work-related conflicts between two or more employees and is conducted in an open, honest and confidential meeting.  Participation in mediation is voluntary and may be stopped at any point within the process. Mediation does not preclude an employee’s choice for the grievance process.


The benefit to mediation is that certain work-related issues may be resolved more effectively and efficiently because they are not appropriate for an established grievance process.  Mediation allows employees another avenue to solve defined informal work-related problems between staff that are not really grievance issues. Examples of issues that are not appropriate for mediation are, but are not limited to, promotion, termination of employment, or payroll. 
B.  The Mediation Process


To begin the mediation process an employee will complete a Mediation Request Form and submit that form to the immediate supervisor who will forward it to the Personnel Department. The Mediation Form will outline the parties involved and a short summary of the work-related issue(s). The Personnel Department will complete the intake form by contacting the other party(s) named by the employee who has initiated the request for mediation. The Personnel Department will review the intake form to determine if the dispute is suitable for mediation or if a grievance process is required.  

C.  The Mediators


The Town will use the services of the Albemarle Dispute Settlement Center (ADSC), which has an office located in the town of Nags Head, or some other independently operated facility, to provide the mediation service. The assigned mediator will guide the parties through a process that will allow each employee to tell his/her side of the story. The mediator will help the parties to explore alternatives, to reach a mutually agreed upon resolution of the conflict, and to draft a written agreement in their own words.

D.  Mediation or Grievance

An employee may request mediation at any time. Certain issues are defined as more appropriate under the grievance process, but this does not prevent an employee from requesting mediation. The employee, at any time, may end the mediation, and initiate the grievance process in accordance with Town policy. 

If the mediation process is selected, the employee may agree that the written grievance will not be initiated or will be concluded based on the satisfactory conclusion of the mediation.

E.  Mediation Schedule

After the intake form is submitted, the issue is determined appropriate for mediation, and the parties have all agreed, the Personnel Department will call upon the ADSC (or another independent facility) to schedule the mediation. For mediation to go forward, all parties must be acting in good faith.  

F.  The Mediation Agreement


Once the parties have reached mediation, a Mediation Agreement is drawn up accurately summarizing the decisions reached by all involved. All participants will sign the Agreement. The signed Agreement is given to the Personnel Department to ensure that no provision in it is contrary to Town policy or federal or state law. After the review by the Personnel Department, each participant will receive a signed copy. 
G.  Breach of Mediation Agreement

If any of the participants feel the Mediation Agreement has been violated, a meeting between the participants must be conducted to try and resolve the differences. If this meeting is not successful, the participants may request the mediator(s) to assist in the resolution of the issue which may have contributed to the violation. If not resolved, a part of or the entire Agreement could be voided, in which case the participants would be able to exercise any rights or prerogatives available.

H.  Mediation is Confidential

All information that is shared in the mediation process is to remain confidential. At the beginning of the meeting, the mediator will explain the scope of the confidentiality.


Sharing information that took place within the mediation may be considered a breach of the Mediation Agreement. However, simply sharing that one took part in a mediation process is not considered a breach of the Agreement.

Section 2:
Grievance Procedure

In an effort to establish and maintain a high degree of morale, effective communications, and efficient working relations among employees of the Town, a continuing system for settling employee grievances, complaints, and problems is hereby established.  When an employee feels conditions affecting his/her employment are unjust, inequitable, discriminatory, or creates a problem, the employee will use the following procedures for resolution of such condition(s) or problem(s) without fear of recrimination.  This procedure is administrative in nature and not a judicial proceeding.

Any employee filing a grievance will have the right to follow all the steps of the Grievance Procedure with complete freedom from reprisal.

A.  OBJECTIVE

It is the objective of this Grievance Procedure to obtain a complete understanding of employee problems and to have them settled as soon as possible at the lowest supervisory level commensurate with an equitable settlement.  However, there should be no hesitancy in carrying the problem to the highest level of management should there be no resolution at a lower step.

B.  DEFINITION OF GRIEVANCE

A grievance is any dispute concerning the interpretation or application of this personnel policy, or any other policy, practice or procedure affecting working conditions for the Town that are not considered matters of management discretion.  Many subjects or actions are non-grievable including but not limited to the following:  Any condition of employment accepted at the time of employment and/or subsequent changes(s) thereto; determining the employee benefit package; determining the proper classification and pay; determining types of training; scheduling and distribution of personnel; determining methods, means, and personnel to carry out operations; relieving employees from work because of lack of work, funds or other valid reasons; hiring, promotion, transfer, non-disciplinary demotion and assignment decisions; performance evaluations and maintaining the efficiency of governmental operations.  A grievance might involve alleged safety or health hazards, unfair or discriminatory supervisory practices, misapplication of department work rules, unsatisfactory physical facilities or equipment or other complaints related to conditions of work or disciplinary action.  Complaint processes involving issues covered by other parts of this policy are excluded from this procedure.  

Nothing in this procedure shall change the status of any employee from that of an employee at will.

C.  ELIGIBILITY

Unless otherwise provided by law, all non-probationary full-time Town employees are eligible to initiate a grievance under this policy.  An employee or person who falls within one or more of the following groups is not eligible to initiate a grievance under this procedure:

A. Probationary employees – all newly hired employees will be considered probationary for the first 12 months of employment, and during any period of extended initial probation.  

B. Employees under disciplinary probation are not eligible to grieve actions taken against them with the exception of a termination action for an offense other than that which resulted in the disciplinary probation.

C. Promotional/transfer probationary employee - Employee does not have access to the appeal/grievance procedure with respect to demotion to previously held position (or substantially similar position if original position is unavailable). 

D. Officials appointed by the Board of Commissioners of the Town of Nags Head.

E.
Department Heads, and the equivalent, and Deputy Town Manager.

F.
Temporary, limited terms, and seasonal employees.

The Human Resource Coordinator shall determine the officers and employees excluded from the grievance procedure, and shall be responsible for maintaining an up-to-date list of the affected positions.

D.  PROCEDURE

At each step, the appropriate manager will meet face-to-face with the employee and render a decision and comments, in writing, on the form provided by the Town, with copies to the Department Head and the Town Manager and Human Resource Coordinator, within fifteen (15) calendar days after receiving the written grievance.  The only persons who may be present at these meetings are the employee, the supervisor, and the appropriate witnesses for each side.  The grievant has the right to call any witnesses they desire.  Witnesses shall be prepared to testify and shall be present only while actually providing testimony.  If during the course of the hearing there is a request for supplementary testimony, additional witnesses may be called.  The hearing may be adjourned and reconvened when the witnesses become available.  A list of witnesses to be called to testify at the hearing shall be given to each party seven (7) days prior to the hearing.

First Step- Supervisory Level

PART A.
 Verbal – The grievant must present the grievance verbally to the immediate supervisor within ten (10) calendar days of the date of its occurrence or knowledge of its occurrence.  The supervisor will meet with the employee face-to-face and will give an answer, verbally in a discussion format, within seven (7) calendar days of the date of the oral presentation of the grievance.  In the event that no settlement or verbal response is made by the supervisor within seven (7) calendar days of the oral presentation, the grievant may proceed to Part B immediately.  Failure on the part of the employee to initiate the action required within the time stated herein shall terminate the employee’s right to initiate a grievance on that issue.

PART B.
 Written – If there is no resolution or verbal response within the time limit provided in Part A, the grievant may file a written grievance on the appropriate form provided by the Town to the immediate supervisor, with copies to the Department Head and the Human Resource Coordinator, within seven (7) calendar days of the immediate supervisor’s verbal response or within fourteen (14) days from when the grievance was submitted if the supervisor failed to respond.

This statement will be the employee’s explanation of what occurred, and must state specifically what relief is requested as a remedy.  Such relief must be tangible, rational, and within the power of the Town to grant.

The employee’s supervisor must meet face-to-face with the employee and render a decision and comments, in writing, on the form provided by the Town, with copies to the Department Head and the Human Resource Coordinator, within seven (7) calendar days after receiving the written grievance.  The only persons who may be present at this meeting are the employee, the immediate supervisor, and the appropriate witnesses for each side.

The Human Resource Coordinator will review the grievance for compliance with the procedure and grievability.  He/she will advise all interested and proper parties in a timely manner of any administrative, grievability, other actions or rulings affecting the grievance.

Second Step – Middle Management (when applicable)

If the grievance is not settled at the First Step, the employee may appeal the immediate supervisor’s decision in writing on the grievance form, provided by the Town, to the next level of management, with a copy to the Department Head and the Human Resource Coordinator, within seven (7) calendar days of the immediate supervisor’s response.


The intermediate manager receiving the grievance will meet with the employee face-to-face. The only persons who may be present are the grievant, the intermediate manager, and the appropriate witnesses for each side.  The intermediate manager will render a written decision and comments on the form provided by the Town and return it to the employee, with a copy to the Department Head and the Human Resource Coordinator, within ten (10) calendar days after receiving the appeal.  If this level of management is the Department Head, Steps Two and Three are consolidated into a single step.

If the employee does not agree with the decision reached, or if the intermediate manager fails to provide resolution on the grievance as outlined above, the employee may present an appeal, in writing, on the form provided by the Town, to the Department Head, with a copy to the Human Resource Coordinator, within ten (10) calendar days of the intermediate manager’s response; if there was no response, within 20 calendar days from when the grievance was submitted to this level of management.

Third Step – Department Head Level

The Department Head, upon receiving the grievance, will meet face-to-face with the employee and discuss the grievance.  The Department Head will render a written decision and comments on the form provided by the Town and return it to the employee, with a copy to the Human Resource Coordinator, within ten (10) calendar days after receiving the appeal.  If the Department Head is the immediate supervisor, Step One Part B, Step Two, and Step Three are consolidated into a single step.

If the grievance is not settled, the employee may present their grievance in writing on the appropriate form provided by the Town to the Human Resource Coordinator.  This written request must state whether the employee requests their grievance be heard by the Grievance Panel or by the Town Manager.  The notice by the employee of grievance to the Town Manager or the Grievance Panel must be received by the Human Resource Coordinator within ten (10) calendar days after receipt of the written decision of the Department Head.

Fourth Step – Town Manager Hearing Alternative

If the grievance is referred to the Town Manager, he/she shall arrange a time to hear the employee and their representative (if any) within 20 calendar days.  At this meeting the employee is allowed to present their case, including any evidence, and to review the evidence in the Town’s possession.  Within 15 calendar days, the Town Manager shall provide his response in writing which shall be final.  Once the grievance has been heard by the Town Manager, the grievance cannot be referred to the Panel.

The grievant and the Department Head or Town representative may be represented by legal counsel at this hearing.  The grievant must notify the Human Resource Coordinator of the name of their attorney, if applicable, within five (5) calendar days of filing Step 4 of the grievance. 

Fourth Step – Panel Hearing Alternative

After receiving notification of the employee’s intent to grieve to the Grievance Panel, the Human Resource Coordinator shall begin processing the grievance hearing.  

The Grievance Panel provides an additional venue for the fair hearing and resolution of employee grievances and appeals in a procedure free of recrimination.  The Grievance Panel reviews the record of the appeal or grievance and hears testimony from all parties involved in the grievance or appeal.  The Grievance Panel then recommends a course of action to the Town Manager.  By state statute, the authority over all Town employees is vested in the Town Manager, and the Town Manager determines the final action.  The Grievance Panel may also suggest improvements in procedure or policy to the Town Manager.

The grievant must notify the Human Resource Coordinator of the name of their attorney, if applicable, within five (5) calendar days of filing Step 4 of the grievance.

A. All Town employees, as a condition of Town employment, shall serve on the Grievance Panel when appointed.  Members of the Town Manager’s office and the Human Resource Coordinator are excluded from serving.

Registered voters of the Town shall be appointed to the Panel by the Board of Commissioners to three (3) year staggered terms.  


The Panel shall not be composed of any Town employee having direct involvement with the grievance being heard by the Panel, or with the complaint or dispute giving rise to the grievance.  The Human Resource Coordinator will determine whether a Town employee has a direct involvement with a grievance. Managers who are in a direct line of supervision of a grievant, persons residing in the same household as the grievant, and the following relatives of a participant in the grievance process, or a participant’s spouse are prohibited from serving as panel members:  spouse, parent, child, descendants of a child, sibling, niece, nephew, and first cousin.

B. Selection of Panel

The Panel shall be chosen for each grievance and shall consist of two (2) Town employees and three (3) registered voters of Nags Head.  

Members of the Panel will be chosen for each grievance from a pool of six (6) registered voters. Two (2) Town employees and two (2) alternates will be selected for each grievance.  The Chair of the Panel for each grievance hearing shall be chosen from the pool of registered voters.   

The two (2) Town employees and two (2) alternates for each grievance shall be selected by Town division.  There shall be no more than one (1) panel member or alternate from the same division and no more than one (1) member from the same department chosen for each panel.  


Each division will nominate a representative for a Panel lottery.  Divisions with two (2) or fewer employees will be grouped with their parent division.  Divisions with three (3) to ten (10) employees shall nominate one (1) representative and divisions with ten (10) or more employees shall nominate two representatives to be eligible for the Panel lottery.  If there is no nomination in the division by the employees, the Department Head will choose a representative for that division.


Each nomination will be entered into a lottery from which they can be chosen to sit or act as an alternate on the panel. 


The two (2) Town employees and two (2) alternates shall be regular non-probationary employees, except for those on promotional probation.

The Panel will set the date, time, and place for the hearing, which shall be held within twenty (20) calendar days following receipt of the intent to grieve by the Human Resource Coordinator.  Each member of the Panel shall review and sign a Confidentiality Agreement prior to each hearing.

C. Case Presentation


The grievant and the Department Head or Town representative shall be present at all panel hearings and may be represented by legal counsel.


Should the Panel hear a grievance as a result of a termination, the Panel will have legal representation, at Town expense, to assist the Panel in legal matters concerning the grievance.

D. Panel Decision

The Panel shall render its decision on the appropriate Town form and distribute copies to the grievant, Town Manager, Department Head, and the Human Resource Coordinator within fifteen (15) calendar days of the conclusion of the hearing.  The reason for the Panel decision will be noted on the form.  The majority decision of the Panel, acting within the scope of its authority, shall be the final recommendation to the Town Manager and shall be consistent with the provisions of existing written policies, standard practices, procedures, and laws.  The question of whether the relief recommended by the Panel is consistent with existing written policies, standard practices, procedures, and laws shall be determined by the Town Manager.

E. Rules

1. The Grievance Panel does not have the authority to formulate policies or procedures or to alter existing policies and procedures.

2. The Panel shall determine the propriety of attendance at the hearing of persons not having a direct interest in the hearing and the hearing shall be closed to the public.

3. The Town Manager or designee shall provide the Panel with copies of the grievance record prior to the hearing, and provide the grievant with a list of the documents furnished to the Panel, and the grievant and his attorney, at least five (5) calendar days prior to the scheduled panel hearing.  All parties shall have access to and copies of all relevant files intended to be used in the grievance proceeding.

4. The Panel has the authority to determine the admissibility of evidence without regard to the burden of proof, or the order of presentation of evidence, so long as a full and equal opportunity is afforded to all parties for the presentation of their evidence.

5. All evidence shall be presented in the presence of the Panel and the parties, except by mutual consent of the parties.

6. Documents, exhibits, and lists of witnesses shall be exchanged between the parties seven (7) calendar days in advance of the hearing.  The exchange will be made by 2:00 P.M. of the seventh day.

7. At the option of each party, opening statements may be made at the beginning of the hearing, and the Panel may ask for such statements in order to clarify the issues involved in the grievance.

8. The Town and thereafter the grievant, or their representatives, shall then present their claims, proofs, and witnesses who shall submit to questions or other examination. The Panel may, at its discretion, vary this procedure, but shall afford full and equal opportunity to all parties for presentation of any material or relevant evidence and shall afford the parties the right of cross-examination.  It is recommended that in cases of alleged discrimination and sexual harassment, the grievant present the case first.

9. The Panel by majority vote may decide procedural questions and rule upon objections raised during the course of the hearing.  Witnesses other than the parties should remain in the hearing room only while giving their testimony.

10. The Panel, by a majority vote, may recommend upholding or reversing the action of the Town, or in appropriate circumstances may recommend a modified remedy.  Panel decision, however, must be consistent with the provisions of law and existing written policies and standard practices.  In appropriate cases, a panel might determine that a grievant is entitled to reinstatement, from which full, partial or no back pay and/or full, partial, or no benefits might be awarded.  In no case does the Panel have the authority to award damages or attorney’s fees.  No claims, including claims for back wages by the employee, shall be valid for a period of more than fifteen (15) calendar days prior to the date the grievance was filed.  An exception to that time period shall be where the circumstances of the case were unknown to the grievant and they had grounds for such a claim.  In such a case, the claim shall be limited retroactively to a period not to exceed thirty (30) calendar days prior to the date the employee first filed the grievance.

11. After each side has had the opportunity to present its evidence, the Panel Chair shall specifically inquire of all parties whether they have any further proofs to offer or witnesses to be heard.  Upon receiving negative replies, both parties shall be given the opportunity to make closing statements summarizing their positions, following which the hearing should be declared closed.

12. The majority decision of the Panel, acting within the scope of its authority, shall be the final recommendation to the Town Manager, subject to existing written policies, standard practices, procedures, and laws.

F.
The Town shall have the authority to adopt such other provisions as may facilitate fair and expeditious, informal hearings.  Technical rules of evidence will not apply.

G.
Conduct and Responsibilities – The decision and recommendations of the Panel may not expand the issue or the relief requested in the original grievance.  The Panel has the authority to recommend to uphold the action taken, or to reverse, reduce, or otherwise modify the actions of the Town.  The Panel does not have the authority to exonerate an employee from all discipline when the guilt of the employee is admitted or guilt is determined by the Panel based on the evidence presented.


In discharging this responsibility, the following should be adhered to by the Panel during its deliberations:

1. Accept the responsibility of being selected as a panel member.  Take the job that you have been selected to do very seriously, and try to accomplish the goal by resolving the grievance to the best of your ability.

2. Analyze the decision.  The Panel members must ask themselves if it is fair; will it settle the underlying issue; does it conform to Town policies, rules, and regulations, local, state, and federal laws; is it consistent with past actions taken; what precedent does it establish, if any?

3. Explain your decision.  Write the decision so it is clear and straight-forward.  If an action is to be taken by the Town, explain what will be done and by what date.

4. Prior to the convening of a panel hearing, carefully review the grievance and become acquainted with the issues to be heard.  Panel hearings are not meant to be conducted as full court proceedings and are not bound to the technical rules of evidence.  Panels, however, should take into account all reliable, relevant, and material evidence produced at the hearing.

5. Maintain the confidentiality of all information received at the hearing and all proceedings associated with the grievance.  Failure to observe and maintain this confidentiality may lead to disciplinary action.

E.  TIME PERIODS

The Human Resource Coordinator, with the mutual agreement of the Town Manager and the grievant, may extend the time limits within the four steps.

No permanent changes shall be made in this procedure without the approval of the Board of Commissioners.

F.  COMPLIANCE

A. After the initial filing of a written grievance, failure of either party to comply with all substantial procedural requirements of the grievance procedure, including the Panel hearing, without just cause shall result in a decision in favor of the other party on any grievable issue, provided the party not in compliance fails to correct the noncompliance within three (3) work days of the receipt of written notification by the other party of the compliance violation.  Such written notification by the grievant shall be made to the Human Resource Coordinator.

B. Compliance and/or exception determinations shall be made by the Town Manager.

G.  STANDARDS OF CONDUCT POLICY

The Town has a Board Policy concerning Disciplinary Actions which constitutes a written policy governing all matters of discipline, and same shall be the basis on which all employees are disciplined.

H.  CONFIDENTIALITY

All participants of the grievance procedure, including members of the Personnel Grievance Panel, are subject to North Carolina General Statutes dictating confidentiality and non-release of certain personnel-related information. All participants must sign a Confidentiality Agreement prior to participating in a grievance hearing. 
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