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NORTH CAROLINA SERVICE CONTRALT
DARE COUNTY PURCHASE ORDER #_{9- 02358

THIS CONTRACT IS NOT VALID WITHOUT THE REQUIRED ACCOMPANYING/

CORRESPONDING PURCHASE ORDER
%ZM
{CONTRACTOR initizis)

THIS CONTRALT is made and entered into this the 7™ day of April, 2014, by and between the
TOWN OF NAGS HEAD, a public body corporate of the State of North Carolina, (hereinafter referred to as
“the TOWN") party of the first part and MCNC, a Morth Carolina nonprofit carporation located at 3021 E.
Cornwallis Road, PO Box 12889, Research Triangle Park, NC 277089, {hereinafter referred to as
*CONTRACTOR"), party of the second part.

1. SERVICES TO BE PROVIDED AND AGREED CHARGES

The services and/or matearlal to be furnished under this contract (hereinafter referred to
collectively as “SERVICES") and agreed charges are as follows:

Please see attached Addendum entitled Dark Fiber Lease Agresment, which is
incorporated herein by referance.,

It is mutually agrzed by and between the TOWN and CONTRACTOR that construction
under this contract will commence no later than 30 days after all required permits are obtained.
CONTRACTOR will apply for all required permits within 30 days of execution of this contract, and
construction will be materially complated within 90 days from the date that all permits have been
issued, each with time being of the essence. If CONTRACTOR fails to apply for permits within 30
days of execution of this contract or if CONTRACTOR fails to materially complete construction
within 90 days from the date that all permits have been issued, the TOWN will ba damaged
thereby, and because the amount of the TOWN's damages, inclusive of expenses for inspactian,
superintendence and necessary traveling expenses is difficult if not impossible to definitely
ascartain and prove, it is hereby agreed that the sum of $150.00 shall be due from
CONTRACTOR, then CONTRACTOR as liguidated damages for every day's delay in applying
for permits within said 30 days or material completion of construction in excess of the complation
date prescribed, a5 applicable; and the CONTRACTOR hereby agrees that said sum shall be
deducted from monies due the CONTRACTOR undar the contract or, if no money is due the
CONTRACTOR hereby agrees to pay to the TOWN as liquidated damages, and not by way of
penalty, such total sum as shall be due for such delay computed aforesaid. Notwithstanding the
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foregoing, in no event shall CONTRACTOR have any liability or be assessed liquidated damages if
CONTRACTOR, does not perform any of its obligations under this contract due to any cause
beyand the reasonabla cantral of the COMTRACTOR, including but not limited to Acts of Nature
{Including fire, flond, earthquake, storm, hurricane or other natural disaster), war, invasicn, act
of foreign enemies, hostilities {whether war is declared or not), civil war, rebellion, revolution,
insurrection, military or usurped power or confiscation, terrorist activitles, nationalization,
government sanction or other directive (e.g., prohibition of construction during tourism season],
blockage, embarga, labor dispute, strike, lockout or interruption or failure of electricity; in the
event of CONTRACTOR's failure to perform due to a cause beyond the reasonable control of the
CONTRACTOR, the CONTRACTOR'S performance shall be temporarily excused and CONTRACTOR
shall not owe liguidated or other damages under this contract therefor and CONTRACTOR will
resume performance as soon as it is reasonably pessible to do so.

2. DESCRIPTION OF PROJECT

See attached addendum entitled Oark Fiber Lease Agreement,

3. TERM OF CONTRACT

The term of this CONTRACT for SERVICES shall be for flve (5) years beginning on March
31, 2014 and continuing until the obligations of the CONTRACT are fulfilled and accepted by the
TOWN pursuant to its terms or until the CONTRACT is terminated pursuant to [ts tarms. Either
party may nonetheless cancel this CONTRACT, during its initial term or any renewed term, and
without fee ar penalty except as provide in Section 10.2 of the attached Addendum, on sixty (60}
days written notice to the other party by certified mail or personat delivery or as otherwise
pravided in the addendum attached to this Contract. If the Town terminates the contract
pursuant to the foregoing sentence and if CONTRACTCR has begun the initial installation and/or
provisioning of the SERYICE, the Town is obligated to pay CONTRACTOR the Flber Construction
Fee and the Installation Fee as referenced in Section 4 and in the attached Addendum on Exhibit
A upon the termination date. The TOWRN will not be entitfad to a refund of any of the prior
consideration paid before the SERVICES were terminated. This CONTRACT is subject to the
availability of funds to purchase the spacified SERVICES and may be terminated at any time if
such funds become unavailable,

Motwithstanding provisions of this Section 3 to the contrary, the following shall survive
the termination of this CONTRACT: any provision in Section 1 regarding liquidated damages; the
provisions of Sectlons 3 and 4 regarding accrued amounts payable to CONTRACTOR,; the
provisions of Section 6 regarding indemnity; the provisions of Section 10 and the provisions of
Article 8 and 19 of the Addendum attached hereto,

4, PAYMENT TQ CONTRACTOR

The TOWN agrees to pay at the rates specified in the addendum for SERVICES
satisfactorily performed in accordance with this contract, The Fiber Construction Fee and the
Installation Fee outlingd in the addendum shall be invoiced by CONTRACTOR after completion of
installation and provisioning except as provided in Section 3. Unless otherwise specified, the
CONTRACTOR shall submit an itemized invoice to the TOWN monthly for SERVICE fees. Payment
will be processed promptly upan receipt and approval by the TOWN of the invoice. SERVICE fees
shall be billed in advance, and all invaices shall be due and payable thirty (30) days after the
date of the invgice.
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5. INDEPENDENT CONTRACTOR

Both the TOWN and the CONTRACTOR agree that the CONTRACTOR shall act as an
independent contractor and shall not represent itself as an agent or employee of the TOWN for
any purpose in the performance of the CONTRACTOR'S duties under this contract. Accordingly,
the CONTRACTOR shall be responsible for payment of all Federal, State and local taxes arising
out of the CONTRACTOR'S actfvities in accordance with this contract, including by way of
illustraticn by not limitation, CONTRACTOR's Federal and State income tax, Sacial Security tax,
Unemplayment Insurance taxes, and any other taxes or business license feas as required to be
paid by CONTRACTOR.

In performing the SERVICES, the CONTRACTOR s acting as an independent contractor
and shall perfarm SERVICES in accordance with currently approved methods and practice in the
CONTRACTOR'S professional capacity and in accordance with the standards of applicable
professional organizations and licensing agendies.

5. INSURANCE AND INDEMNITY

The provisions of this Section § and any other Indemnity or hold harmless provision
provided or incorporated as part of this Contract shall obligate the TOWN to provide
indemnification or hold harmless only to the extent permitted by law. The provisions of this
Section & shall be limited by provisions In this CONTRACT otherwise limiting a party’s liability.

Except as gtharwlse provided by applicable law, each party shall indemnify and save
harmless the other party, its agents and employees from and against all third party actions,
liability, claims, suits, damages, cost or expenses of any kind which may ba brought or made
against sald other party or which said other party must pay and incur by reason of or in any
manner resulting from injury, loss or damage to persons or property resulting from negligent
performance of ar failure to parform any of the indemnifying party’s obligations under the terms
of this CONTRACT.

If the TOWN has no duty ar a limitation on any of its duties as to Indemnity ar hold
harmless provisions due to applicable law, then, notwithstanding any provision ta the contrary,
said abatement or limitation also shall apply as to CONTRACTOR's duties as to indemnity of hald
harmless provisions so that the effect of the indemnity and hold harmless provislons applicable
under this CONTRACT are reciprocally applied.

The CONTRACTOR shall be fully respansible to the TOWN for the acts and omissions of
CONTRACTORs sub-contractors and of persons either directly or indirectly employed by it, as the
CONTRACTOR is for the acts and omissions of persans directly employed by it. The TOWN shall
be fully responsible to the CONTRACTOR for the acts and omissions of TOWN's sub-contractors
and of persons elther directly or indirectly employed by it, as the TOWN Is for the acts and
omissions of persons directly emplayed by it

In addition, the CONTRACTOR shall comply with the Narth Carclina Worker's
Compensation Act and shall provide for the payment of workers’ compensation to its employees
in the manner and to the extent required by such Act. In the event the CONTRACTOR is
axcluded fram the requirements of such Act and does not voluntarily carry workers'
compensation coverage, the CONTRACTOR shall carry or ensure that its employees who provide
the SERVICES carry reasonable medicalfaccident insurance for any injuries sustained by Its
employees or agents during the performance of SERVICES.
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The CONTRACTOR agreas to furnish the TOWN proof of compliance with said Act or
proof of reasonable madicalfaccident insurance of its employess who provide the SERVICES upon
requast.

Each party upen request by the ather shall furnish a Certificate of Insurance from an
insurance company, licensed to do business in the State of North Caralina, verifying the existence
of any insurance coverage as required by this contract or, if not otherwise described, at industry
standards. The Certificate will provide for thirty {30) days advance notice in the event of
termination or cancellation of coverage,

7. HEALTH AND SAFETY

The CONTRACTOR shall be responsible for initiating, maintaining and supervising all
safety precautions and programs in connection with CONTRACTOR's and its agent’s parfarmance
of the work. The CONTRACTOR shall take all necessary precautions for the safety of, and shall
provide the necessary protection to prevent damage, injury or loss to all CONTRACTOR': and its
agent's employees from CONTRACTOR's and Its agent’s performance of the wark and bodily
injury to ather persons who may be affected by CONTRACTOR's and Its agent’s negligent
performance of the work.

8. NON-DISCRIMINATION IN EMPLOYMENT

The CONTRACTOR shall not discriminate against any emplayee or applicant for
employment because of age, sex, race, creed, or national origin. The CONTRACTOR shall take
affirmative action to ensure that applicants are employed and that employees are treated during
employment without regard to their age, sex, race, creed, or national origin. In the event the
CONTRACTOR is determined by the final order of an appropriate agency ar court to be in
violation of any non-discrimination provision of federal, state or local law or this provision, this
Contract may be cancelled, terminated or suspended in whole or in part by the TOWN, and the
CONTRACTOR may be declared ineligible for further contracts.

g, E-VERIFICATION OF EMPLOYEES

The CONTRACTOR represents and warrants that it has ensured and will ensure for itself
and each subcontractor that it uses to perfarm obligations under this CONTRACT, that either:

{1) The CONTRACTOR or subcontractor employs less than 25 employees; or

{2) The CONTRACTOR or subcontractor; (a) employs 25 or more employees who are employed
far 9 months or more during a 12-consecutive-month period; and {b) has used the E-Verify
program, which program is operated by the United States Department of Homeland Security and
is defined in N.C. Gen. Stat. § 64-25 (5), to verify the work authorization of each employee.

10. GOVERMING LAW

This contract shall be governed by and in accordance with the laws of the State of North
Carolina. All actions relating (h any way to this contract shall be brought in the General Court of
Justice of the Stata of North Carolina or in the Federal District Court for the Eastern District of
Morth Caralina.
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1. OTHER. PROVISIONS

This Contract is subject to such additional provisions as are sat forth in any addendum
executed separately by each party and attached hereto,

12. CONTRACT DOCUMENTS/AMENDMENTS

This document together with the purchase order and any attached exhibits constitutes
the antire Contract betwean the said two parties and may only be maodiffed by a written mutual
agreement signed by the parties and attached herete. Notwithstanding any provision in any
attached addendum or exhlbit to the contrary, in the event of any canflict between this contract
{as considered without any attached addendum or exhibit) and any attached documents
{including any addendum or exhibit), the contract language will prevail except limitations of
liability {which limitations of liability shall not be deemed to include indernnification provisians) in
any attached addendum or exhibit will prevail.
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13, SIGNATURES

Both the TOWN and tha CONTRACTOR agree to the above contract.

TOWN OF NAGS HEAD

v (g —

A4
Title: Town Manager

Date: Aprll 7, 2014

il | g
D\/WN N CONTRACTOR: MCNC

Witnessed or Attested By:
Terti McGaughey, Secretary
Corporate Seal:

Printad Name: Patricia L. Moody
Title: CFO/Treasurer

Date: April 7, 2014

*“This instrument has been preaudited in thg manner required by the Local Government Budget
and Fiscal Control Act.”

47 r¥

Finance Officer

APPRO A5 TO FORM AND LEGAL SUFFICIENCY,

22N N

NATTORNEY
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ADDENDUM

DARK FIBER LEASE AGREEMENT

This Dark Fiber Lease Agreement (*Agresment™) is made and entercd inco this Tth day of April, 2014 (the
“Effective Date™), between MCNC, a North Carolina nonprofit corporation with its principal office located at 3021
E. Cornwallis Road, P Box 12889, Rescarch Triangle Park, NC  27709-288% (“MCNC"), and Town of Nags
Head, with its principal offices located at 5401 5. Croatan Avenue, Nags Head, North Carolina (“Customer™), with
MCNC and Customer being somelimes referred to in this Apreement as “Party”™ end coliectively as the “Parties™;
and this Agresment is incerporated as an addeadum to a certain contract by and between MCNC and Customer
which incorporates this Agreement by reflerence {the “Contract™),

RECITALS

WHLREAS, MCNC owns and/or controls a fiber optic communication system including strands of fber
optic cable, hardware, equipment. and access lacations and rights related thereto {the "“MCNC System”}, and

WHLEREAS, Customer desives to obtain from MCNC, and MCNC desires to provide to Cuastomer, a short
term lease in designated dark Aber optic strands within the MOCNC System;

NOW, THEREFORE, in consideration of the mutual covenants io this Apreement, the Partics incorporate
by reference the forepoing recital: and further agree:

ARTICLE I
LEASE

Ax af the Acceptance Date (as defined below) and under the terms and conditions of this Apreement,
MONC leases to Customer, and Customer leases fram MONG, the Dark Fiber, namely, the designated number {(said
numhber being shown on Exhibit A} of dark (i.e., without glectronics or optronics, and not “lit? or activated) fiber
optic sirands butween the Demarcation Points identified in Exhibit A (sald Demarcation Points being the connection
paints between the Dark Fiber and Customer-owned fiber oplic cable ar peripheral equipment). Subject to the terms
and conditions of this Agreement, Customer shall have the tight to use and the right to attach Customer’s cquipment,
which egquipment must be pre-approved by MCNC, to the ends of, the Dark Fiber. In no event shall any term or
condition of this Agrcement be construed to include any abligation of MCNC to provide any cyuipment space,
licenses, rights af way, or other consents for any attachments to or other uses of the Dark Fiber, in that equipment
space and such usage righls arc outside the scope of rights granted to Customer in the Dark Fiber and this
Agresment,

ARTICLE 2
INSTALLATION, CUSTOMER RESPONSIBILITIES, ACCEPTANCE,
MAINTENANCE, SPLICING, AND USE

2.1 Installztion. MONC or MONC's contraciors, subcontraclors, o other designees shall provide, at
MCHNC's own cost and expense, all labor, maretiats, and equipment required 1o install and test the Dark Fiber
berween the Demarcation Points.

2.2 Customer Responsibilities. Customer shall, at its own cost and expense, be solely responsible for
all equipment, materials, and fagilitics on Customer’s side of the Demarcation Paint(s) (i.e., the side oatside the
MCNC System) in connection with Customet’s use of the Dark Fiber, By way of example, the lorcgoing may
include the purchase or gther acquisition, installation, maintenance, repair, and replacement of all terminals, patch
cords, , electronics, optronics, other optical and electrical equipment, other equipment, materials, and facilities such
as short runs of fiber oplic fiburs used or required by Customer Lo intercotinect with and “light” the Dark Fiber and
with other fiber telecommunications cable located on Customer’s side of the Demarcation Ppint(s) at the Customer’s
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Location{s) {as defined in Exhibit A). Customer, at its own cost and expense, is solely reésponsible for and shall
provide all labor, materials, and equipment for any construction that may be required at the Customer’s Location(s),
including the installation of new cenduil or core drilling and all cabling and infrastructure, required between each
Damarcation Point and the Customer’s end nser's site in each Customer’s [.ocation. Customer shall be solely
responsible for pranting and maintaining at ils own cost and expense rights for MCNC and for any contractors,
subcontractors, and other designees designated by MCNC to (a) install, test, maintain, repair, contrel, and otherwise
aceess conduit, fiber, and related equipment that is to be installed and maintained, i€ applicable, on Customer’s
Icased or owned land and building space on which the Lateral Spur(s) {as defined in Exhibit A} isfare designated to
be interconnected, including, where applicable, nvcessary space for MCMC's fiber termination panel(s) and
necessary cable pathways in said building(s); and (b) occupy and access each Demarcation Point site identified in
Exhibit A designated to be located, if applicable, an Customer’s said leased or owned land and building space,
including obiaining, if not previcusly in place, and maintainiog & valid building access agreement (or agreements)
from cach Customer’s Location's owner or lessor for itsell and MONC and any contractors, subcontractors, and
ather designees designated by MCNC. Customer work on the Customer’s side of each Demarcation Point includes
securing its own rights and related costs to access, ocoupy, and conduct typical felecommunication operations
{which may include construction and other permits and underlying rights, access agreements and fecs, lateral and
riser fees, cross-connects, and coordination at any third party-owned or leased Customer’'s Location).  All of
Customer’s duties described in This Section 2.2 are referred tn collectively as “Customer Requirements.”  Any delay
in Customer providing Customer Reguirements may delay MCNC frotn compleling work al any Customer's
Logation. o the event that Customer has not provided the Customer Requirements in time to allow MCNC to
complete work al any Customer’s Location (including Dark Fiber acceptance testing} on or before any applicable
estimated completion date, and MCNC has notified Customer of such failure via use of Exhibit P and Customer has
failed te cure such fiilore in time to allow MONC to complete work and testing at any Customer’s Locatinn on or
belore any applicable estimated completion date, then MCNC may cottinue with the acceptance procedures
described below to the cxtent possible and inveice for the services under this Agreement as iF all Customer’s
Locations were compleied by said estimated completion date. Upon receipt of said invoice, Customer shall remit
payment for the services performed in accordance with the terms of the Agreement,

2.3 Fiber Acceptance Proccdures. WMONC shall be responsible for the esting of the Dark Fiber, which
testing will be performed with industry accepted equipment, and shall provide Customer with a report of such test
results. Upot completion and receipt of the tost rosults, Customer shall have five {5} working days to give MCNC
written natice of acceptance thereof or reject the test rosults and specify parts not in accordance with industry
standards. Failure of Custorner to review and either accept or reject the test resulls within said five (5) working days
shall operate as construclive acceptance of the test results for purpases of acceptance in this Apgreement. If within
said five {5) working days Customer gives MCNC written natice of rejection af any of the Dark Fiber due to
nonconformity with industry standards, MCNC shall have forty-five {45) days after receiving said notice 1o remedy
all defects or failures to conform the Dark Fiber to industry standards; and {f MCNC fails to remedy all such defects
or failures within torty-five (45) days after receiving notice from Customer of rejection, then at Customer’s option
and upon written notice from Customer, Customer either shall accept the Dark Fiber or MCNC shall retum to
Customer any previous paymenis and this Agreement shall terminate, with no further obligations or penalties to
Customer ar MCNC related thereto.  The acceptance or decmed acceptance of the Dark Fiber pursuant to this
Section 2.3 shall be the “Acceptance Date”

24 Speeilications; Maintenance and Repair.  Altached as Exhibit C are specifications, as may be
modified or amended by MCNC frem lime to time pursuant to Exhibit € {the “Fiber Specifications™}, indicating the
minimal speceifications required by MCNC as to the Dark Fibers. MONC or its contractor, subcontractor, or other
designee shall provide mainkenance and repair of the Dark Fiber, The parties shall comply with the provisions of
Exhibit I? as to maintcnance and repair of the Dark Fibers and Connecting Points.  To the extent any maintenance
ot repair of the Dark Fiber ot any of the MONC System relates to {2} work necessitated by Customer's negligence or
willful misconduct, or (b) Customer's elective maintenance of repair requests, Customer shall pay and reimburse
MCNC for one hundred percent {100%) of atl mainienance and tepair costs, fees, and expenses incurred by MCNC
it connection therewith, nolwilkstanding any provision or implication to the contrary, MCNC's maintenance and
repait duties shall oot include any of Customer’s Responsibilities.
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25 Confipuration and Access to the Dark Fiber: Splicing. MCNC shall have foll and complete
control for determining any routing configurations of, access o, and splicing on the MCNC System (including the
Ciark Fiber); the location and configurations of all lateral spurs, manholes, handholes, and other access points; and
all uses of the MCNC System by MCNC, Customer, und third parties. This Agreement precludes each and every
right or permit af Customer to own, contral, maintain, repait, modify, and relocate the MONC System (including the
Dark Fiber): to physically access o the MONC System (including the Dark Fiber and MCNC's manholes,
handholes, and ather access points); to encumber the MCNC System in any manner; and, except as expressly stated
in this Agreement, to use the MCNC System. Notwithstanding any provision or implication to the contrary, any and
all work with respect ta the MCNC System, including the Dark Fibers, shall be performed solely by MCNC or its
contractors, subcontractors, or other designees. Customer shall have the right oaly 1o request MCNC to connect
Customer’s commuricalions equipment as autharized by MCNC with the ends of the Dark Fiber and, in MCNC's
sole discretion, at any such other access point along the Dark Fibers that has been approved in writing by MCONC in
MCNC's sole discretion {each such endpoint and access poitit being referred to as a “Connecting Point™ and
Custamer’s use thercof being non-exclusive with any other users of the Connecting Points and any splicing or other
connection thereto to be subject to MCNC's discretionary approval and to be performed by MCNC or its
contractors, subcontractors, or olher designees). Customer shall have no other access rights o the MCNC System
unless otherwise apreed in writing by MCNC,  If Customer desires any splice to the Durk Fibers at and/er on
Custamer's side of the Demarcation Painls or any olher Connegting Points to which MCWC has agreed, Customer
shall request such splicing work from MUNC not less than ten {10} days in advance of the dal: the conrection is
requested and pay splicing fees bascd on the work performed and at the splicing rates stated in Exhibit A {each a
“Splicing Fee™.

1.6 Customer Use of Tark Fiber. Subject to the limitations stated in this Agreement, Customer shall
use the Dark Fiber solely for lawiul purpuses and in a way which does not physically interfere with or adversely
affects the use of the MONC System, including the other fibers in the MCNC System, or the fibers or cabl of any
other person or entity using the MCNC System. In no event shall Customer divectly or indirectly transfur, sell,
assign, swap, exchange, lease, sublease, license, sublicense, resell, or grant indefeasible or other rights of use m or b
all or any part of the Dark Fiber or Customer’s interest therein, or enter into any other arrangement with any third
party for such third party’s use of all or any part of the Dark Fiher, without the prior written consent of MCNC. Any
actiot in violation of this Section 2.6 shall constitate a material breach of this Agreement and shall, in addition to
any other remedies available to it, entitlc MCNC 1o terminate this Agresment without any liability to Customer or
the repayment of the Lease Payments or any other fees or charges paid by Customer.

ARTICLE 3
TERM

The provisions of this Article 3 are subject to and in no way timit the termination provisions provided in the
Contract, The initizl term of this Agreement shall begin on the Acceptance Date and shall remain in effect for the
term specified in Exhibit A (the “Initial Term™), unless the Cantract is terminated as provided in Section 3 of the
Contract, which termination shall also terminate this Agreement. Thereatter, the Initial Term will automnatically
rehew For a one-year increment (the “Extension Tenm™), unless one Purty provides the other Party with at least sixey
(603 days written notice prior 10 the end of the Initia] Term of that Party's desire to terminate this Apreement or
unless the Contract is terminated as provided in Section 3 of the Cantract, which termination shall also terminate this
Agreemnent. MCNC shall notify Customer at lcast ninety (90) days before the renewal date of any changes in Lease
Payments andfor fees for an upcoming Fxtension Term; and the new fees s to the ensuing Extension Term shall be
deemncd aceepted by Customer unless Costomer clects to terminate this Agreement at the end of the Initia] Term as
pravided in this Atticle 3. The Initial Term and any Extension Term shall be referred to collectively as the “Term.”
Any hold-over by Customer after expiration of the Tern shall not renew the Tenn; instead, Customer shall
discontinue its use of the Dak Fiber promptly upon termination of the Term.

ARTICLE 4
FEES AND PAYMENTS

4.1 Lease Payment, Customer shall pay to MCNC a munthly lease payment in the amount specified
in Exhibit A ot in a notice 10 Customer pursuant o Article J, plus applicable sales and use lax (collecrively, the
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“]easc Puyments”). Lease Payments shall begin on the Acceptance Date, or as otherwise provided in Section 2.2,
and continue throughout the Term. Lease Payments shall be billed monthly, in advance, and all invoices shall be
due and pavable thirty (30) days after the date of the invoice.

4.2 Installation Fee, Far the installation services described in Section 2.1, Customer shall pay to
MONC a one-time installation fee as specified in Exhibit A plus any applicable sales and use tax (collectively, the
“Installation Fee™). The Installation Fee shall be due and payable in full on the Acceptance fate.

4.3 Splicing Fee. [f Customer requires splicing of the Dark Fiber at the Demarcation Points, any other
applicable Connecting Points, andfor on Customer’s side of the Demarcation Points, Customer shall pay to MCNC
splicing fees bascd on the work performed and at the rates stated on Exhibit A plus any applicable sales and use tax
(collectively, the “Splicing Fees™). Any Splicing Fues incurred shall be due and payable in full thirty (30} days after
the date of the invoice therefor.

4.4 Mainicnance Pavment. Customer's portian of all maintenance and repair costs, fzes, and expenses
as to the MCNC Systemn, plus any applicable sales and usg tax, shall be due and payable to MCNC in full thirty {30)
days after the date of the invoice therefor.

4.5 Taxes and Govemmental Charges. [n addition to Lease Payments, the Installation Fes, any
Splicing Fees, and any maintcnance and repair costs and fees and expenses, governmental fees, and governmental
expenses, all foreign, federal, state and local taxes, and all dutics and governmental lees, whether or not stated in
this Agreement, shall be the obligation of Customer. Customer shall pay to MCNC amounts equal to Customer's
proportionate share of any taxcs, duties, franchise fees, ad valorem taxes, property taxes, and impositions resulting
from this Agreement or any activitics under this Agreement, or imposed, assessed, or levied upon the MONC
System or upen the Dark Fibers, exclusive of taxes based upen MCNC's net income.

4.6 Late Payment. MCNC may impose on Customer a late payment charge of the lower of 1.0% per
ranth or the highest rate legally permissible thereon on any past due amount payable to MUNC by Customer under
this Agreement, said charge to be pavable on demand and to be in addition to other remedics available to MCNC
under this Agreement or by law,

ARTICLE 3
LEASE STATUS

The Parties intend that this Apreement shall operate as a “lease™ as defined by North Carolina law. This
Agreement shall not be construed to result in the transfer of title 1o any part of the Dark Fiber to Customer or in the
creation of a “security interest™ within the meuning of Notth Carolina kaw. Custotner shall keep the MUNC System
including the Dark Fiber free from all liens, including mechanics licos, and encumbrances by reason of the use of
the Dark Fiber by Customer.

ARTICLE 4
FIBER RELOCATION AND SUBSTITUTION

6.l Relocation. I MCMC is required by a utility, or a third party with lepal authority 1o so require
{including a thied party with the power of or exercising condemnation), to relocate the Durk Fiber, MCNC shall use
reasonable efforts ta relocate the Durk Fiber and to effect the relocation so that it shall neither adversely affect the
use, aperations, or performance of the Dark Fiber by Customer except for interruptions during the implementation of
the relocation, not the site of the Demarcation Points.

62 Substitute Dark Fiber.  Upon written natice from MCNC to Customer, MCNC, at irs sole
discretion and sole cost, from time te time may substitute for the Dark Fiber an equal number of alternative fibers
along the route or an alternative route, provided that, in any such event excluding a substitution arising out of a
relogation under Section 6.1, such substitution shall not adversely affect the use, operation, or performance of the
Customer's network, except for interruptions during the implementation of the substitution, and shall not change the
site of any Demarcation Points unless mutually consented by MCNC and Customer.
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ARTICLE 7
FORCE MAJEURE

If either Party is prevented from performing any of its obligations under this Agreement {cxcept 2 paymnent
abligation) du to circumstances beyond its control including Fabor disputes, power outages or shortages, fire,
¢xplosion, flood, drought, acts of God, war or other hostilities, civil commotion, domestic or forcign governmental
acts, orders, or regulations, or inability to obtain facilities or supplies, or if Customer or MCNC is notified by a state
ot federal regulatory body that any aspeet of this Agresment does nol comply with any applicable law, regulation,
rule, or policy, then the obligation of MCNC (o provide the services and/ur the Dark Fiber and the obligation of the
Customer to accept the services andfor the: Durk Fiber under this Agreement shall be suspended during the period of
such disability and Customer shall be under no obligation to pay for services and/or Dark Fiber for such suspended
period. :

ARTICLE 8
DISCLAIMER OF WARRANTIES AND LIMITATION OF LIABILITY

MCNC MAKES MO REPRESENTATIONS OR WARRANTIES OF ANY KIND, EiTHER EXFRESSEL OR
IMPLIED, [INCLUDING WARRANTIES OF SERVICES AND MCWNC SYSTEM  EQUIPMENT,
MERCHANTABILITY, ANDYOR FOR FITNESS FOR A PARTICULAR FURFPOSE, AND ASSUMES NG
OBLIGATION WITH RESPECT TO THE ENFORCEMENT OF ANY MANUFACTURER'S WARRANTIES
AND GUARANTEES R MERCHANTARILITY, NOR ARE ANY SUCH WARRANTILS TO BE IMPLIED
WITH RESPECT TO THE PRODUCT OR SERVICES FURNISHED TO CUSTOMER, AND ALL EXFRESS
AND IMPLIED WARRANTIES AR HERERY DISCLAIMED. ORAL STATEMENTS MADE BY MUNC'S
EMPLOYFES, CONTRACTORS, SUBCONTRACTORS, AGENTS, AND DESIGINEES DO NOT CONSTITUTE
WARRANTIES, SHALL NOT BE RELIED ON BY CUSTOMER, AND ARE NOT PART OF THIS
AGREEMENT. IN NG EVENT SHALL MCNC RE LIABLE FOR (a) SPECIAL, EXEMFLARY,
PUNITIVE, INDIRECT, CONSEQUENTIAL, OR INCIDENTAE. DAMAGES, INCLUDING DAMAGES
FOR LOSS OF USE, LOST PROFIT, LOSS OF BUSINESS OR GOODWILL, OR OTHER FINANCIAL
INJURY ARISING OUT OF OR IN CONNECTION WITH THE MAINTENANCE, REPAIR, USE,
RELOCATION, SUBSTITLTION, PERFORMANCE, OR FAILURE OF THE DARK FIBER OR OTHER
EQUIPMENT, OR FOR ANY OTHER REASON, INCLUDING ANY BREACII BY MCNC UNDER THIS
AGREEMENT, EVEN TO THE EXTENT THAT MCNC HAD NOTICE OF THE POTENTIAL FOR ANY
SUCH DAMAGES; (b} ANY LOSS OR DAMAGE RELATING TO A CLAIM FOR PERSONAL INJURY OR
PROPERTY DAMAGE ARISING OUT OF, OR IN CONWECTION WITH, ANY INTERRUPTION OR
FAILURE OF USE OF, OR ANY SERVICE AS TO OR ON THE DARK FIBER, CONNECTING POINTS, OR
OTHER EQUIPMENT; AN () EXPENSES, DAMAGES, COSTS, OR OTHER LOSSES INCURRED BY
CUSTOMER AS A RESULT QF DELIVERY DELAYS, SUBIECT TO ANY OTHER LIMITATIONS IN THIS
AGREEMENT AND KOTWITHSTANDING ANY PROVISION OR IMPLICATION TO THE CONTRARY,
MCNC'S AGGREGATE LIABILITY TO CUSTOMER FOR DAMAGES FROM ANY CAUSE WHATSOLEVER
AND REGARDLESS OF THE FORM OF THE ACTION, WHETHER [N CONTRACT, IN TORT {INCLUDING
NEGLIGENCE AND STRICT LIABILITY), OR BY STATUTE, SHALL BE LIMITED TO DIRECT DAMAGES
AND SHALL NOT EXCEED THE AMOUNT OF THE TOTAL PAYMENTS RECEIVED FROM CUSTOMER
BY MUNC UNDER THIS AGREEMENT DURING THE TWELVE-MONTH PERIOD IMMEDIATELY
FRECEDING THLE DATE UPON WHICH THE CLAIM GIVING RISE TO SUCH LIABILITY FIRST ARCSE.

ARTICLE ?
DEFAULT AND REMEDILES

a.l Event of Default. In addition to any other defaults provided in this Agreement, any of the
fallowing shall constitute an cvent of default: {a} Customer fails to pay any Lease Payment ar any other amount
owed to MCNC within thirty {30) days after MCNC gives Customer notice that such payment has not been made;
(b) Customer fails to perform or observe any other materiat reptesentation, covenant, condition, or agreement with
MONC and fails to cure such breach within thirty (30) days after written notice, except that any said failure which
causes interference Lo any of the MCNC System and any use thereof shall have a cure right of four (4) bours; fe) any
representation or warranly made by Customer under this Agreement or in any other instrument provided to MCNC
by Customer proves to be incorvect in any malerial respect when made; {d) a proceeding under any bankruptcy,
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reotpanization, arangement of debts, insolvency, or receivership law or assignment of benefit of creditors is made
by or against Customer; {2} Custamer becomes insobvent or fails generally Lo pay its debts as they becomy due; {f)
Customer voluntarily or involuntarily dissolves or is dissolved or terminates or is terminated; or (g} MONC Fails to
observe or perform any of its material obligations with Customer and fails to cure such breach within thirty {30)
days after written notice.

932 Remedies. In the event of 3 default by Custamer, MCWC shall have the right 1o exercise any or all
of these remedies to the extent applicable: f(a) termunate this Agreement; (b) coforcement of the remedivs ol a
secured party under North Caroling law; (<) court action to enforce performance of this Agreement and any remedy
pravided in this Agreement; and (d) disconnect andfor remove the fiber oplic gable and equipment or require
Custoaner to do so: and any choice of said remedies shall nul be desmed a waiver of any other remedies or preclude
the exercise of other remedies thereafter. In the event of a default, breach, or non-performance of this Agreement by
MONC, Customer's sole and exclusive remedies, subjeet Lo the provisions of this Agreement, shall be, 1o terminate
this Agreement or, at MUNC's election, MCNC's re-performance andfor repair or replacement of any defective
Drark Fiber.

ARTICLE 10
TERM EXPIRATION AND TERMINATION

14.1 Tertn Lxpiration. Upon the expiration of the Tetm, the lease with respect to the Dark Fiber
immediately shall terminate, all rights of Customer to use the Dark Fiber and Conneeting Points shall cease, all
rights ta the use of the Dark Fiber and the Connecting Points shall revert to MCNC, and MCNC shall owe Customer
na furiber dutics, oblipations, or consideration,

0.2 Voluniary Tennination. 1f, at any time during the Term, Custamer desires nol (o retain the leage
of the Dark Fiber and (o terminate this Agreement for any reason, Customer shall have the right to terminate this
Apreement by providing al last sixty {60) days prior written termination notice ta MCNC {“Farly Tertination™).
In the case of such Early Temmination, upon the termination date all of the following apply: {a} there shall be no
cancellation fee except a cancellation foc of fifty percent (50%4} of the amount of monthly charges remaining on the
term of the Agreement if the termination accurs during the first four years of the term of the Agreement; (b) MCNC
may disconnect the Dark Fiber when such Farly Termination becomes effective; {e) this Agreemert shall terminare
and Customer shall not be entitled to a refund af any of the prior consideration paid; (d) all tights of Customer o usc
the Dark Fiber and Connecting Points shall cease; (€] all rights to the use of the Dark Fiber and Connecting Points
shall revert o MCNC; () MCNC shall owe Customer na funther duties, obligations, or ennsideration, except as
mtherwise provided in this Agreement as surviving termination; and (g) Custamer shall owe MUNC no further
duties, obligations, or consideration except payment of accried unpaid amounts and other duties which survive
fermination.

0.3 Richis upon Expiration or Termination, After expiration or termination of the Term, MCNC shall
have the right and easerment to keep that portion of the MCNC Systemn on Customer’s property in place and, at
MCNC's sale option, MCNC shall have the right and casement to remove, maintain, repair, or mark said portion of
the MCNC Sysiem; and Customer shall not require any removal of said pottion of the MCNC System from said
property.  All payment obligations stated in this Agreement and the provisions ol Arlicle ¥ and Article 10 shall
suryive expiration and termination of this Agreement, Nuotwithstanding the foregoing, upon the Termination of this
Agreement, Custamer may notify MCNC that a removal of all or part of the MCNC System from Customer’s
preperty is reasonably necessary and, in such event, Costomer shall have ownership of same so that Customer al
Customer’s solc cxpense may remove this same if and to the extent that MCNC at its option chooses not o remove
same within thicty {30) days after MCNC's receipt of such notice.

ARTICLE 11
INSURANCE

Customer at its cost and expense shall maintain industry standard insurance, provided such insurance
tninimally shall include a general liability insurance policy with coverage amounts of at least One Million Dollars
{$1,000,000.000. However, MCNC acknowledges that Customer’s insurer excludes coverage for cyber liability and
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internet service providers, 5o Customer’s insuter cannot list MCNC as an insured or provide insurance coverage for
the Dark Fiber or Connecting Points. MOCNC acknowledges that Custemer's insurer will endeavor o, but is nat
abligated to, notify MCNC in wriling at least thirty {303 days prior to cancellation or refusal Lo renew ot material
changes to any said policy ol insurance maintained by it pursuant to this Agreement, Customer shall provide
MCHNC a certificate of said insurance.

ARTICLE 12
MISCELLANEQUS

12.1 Choice of Law. This Agreement shall be governed and interpreted under the laws of the State of
North Carolina. The Parties agree thal any court action between the Partics related to this Agreement shall be
brought under the jurisdiction and venue of the courts of Nash County ar Martin County, State ef North Carolina.

12.2 Relationship of the Parties. Nothing contained in this Agreement shall be construed to create any
partnership or agency relationship between the Parties for any purpose, action, or transaction, inchiding those related
to the performance of this Agreement.

123 Intellectual Property. Nuthing in Agreement shall be construed as pranting any right or license
under any copyrights, inventions, or patents now or hereafter owned or controlled by MCNC or Customer or
granting any right, title, or interest in the olher Party’s trademarks, trade names, or service marks. Neither Party
shall use the lawful trademarks, trade names, or service marks of the other without prior written permission of said
ather Party,

12.4 Entire Agreement; Amendment, This Agreement and the Contract represent the entire agreement
between the Parties relating 1o the suhject matter thereol. No prior or contemporancous discussions, representations,
understandings, or statements, oral or written, relating to this Agreement or its subject matter shall have any force or
effcct except as expressiy stated in the Contract, this Apreement, Exhibit A Dark Fiber Order, or Exhibit B
Escalation Lists of the Parties,

12.5 Assipnimemt,  MCNC may, without Customer's consent, assign or othenwise transfer this
Agreement or its rights ar obligations under this Agreement to any third party, in whole or in part. Customer may
not assign, sublease, or license this Agreement or any interest, payment, or Tights under this Agreement without the
price written consent of MONC,

12.6 Severability, If any provision or provisions of this Agreement are deemed in a court of law to be
illegal or otherwise unenforceable, such provision o provisions shall be modified, wherever possible, 1o provide
binding force and effect, and the Parties agree lo such modification and agree to be bound thereby. If modilicution
i5 not possible, the elimination of such provision or provisions shall not serve to invalidate \he Agreement and all
remaining provisions of this Agreement shall remain valid and enforceable, unless such provision or provisions are 4
material basis of this Agreement, in which event the Agreement shall terminate,

12.7 Waiver. The failure of either Party 1o enforce at any lime, or for a period of time, any of the
provisions of this Agresment shall not be construcd as a waiver of such provisten or of the right of such Party
therea fter to enforce such provision,

12.8 Notices. All notices or demands of any kind that any Party is required or desires to give or o
make upon others in connection with this Agreement shall be in writing and may be provided by personal delivery.
registered or certified mail, return receipt requested, overnight delivery, facsimile, email {provided 1hat it nolice or
demand is sent by facsimile or email that a copy is sent as well by first class mail, provided that the date of delivery
of the notice shall be deeimed the date the nolice is sent by facsiniile or email) ar by depositing the notice or demand
in the United States mail, postage prepaid, and addressed to the other Parly as follows or to such other address,
individual{s), or cortiact information as may be designated by notice given as to the other Party:
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IFto MUNC: [f 1o Customer:

MCNC Town of Wags Head
3021 E. Cornwallis Road, PO Box 12889 5401 5. Croatan Avenue
Research Triangle Park, NC 2T700-288%  Mags Head, NC

Attn: Pamncia bMoody Arn: Allen Massey

Phone: {21%) 248-1820 Phone: 252-449-2003

Fax:  {219)-243-1101 Fax: 252-d44|-4580

Email: pmoodyZmenc.org Ernail: allen masseyidnagsheadne pov
Copy to!

Attn:  Finance Officer
Phune: 252-441-5508
Fax:  252-44)-4630
Emmail: kim kenny@nagsheadne gov

Notwithstanding the foregoing, initial notices as to service and Datk Fiber failures or deliciencies shall be made by a
report, orally or in writing, via a contact made to the applicable Party according to its Escalation List attached as
Exhibit B, which lists are provided in the order to contagt, or to such other applicable Escalation List individual(s) or
contsct information as may be designated by nolice.

129 Construction. No ambiguilies in (his Agreement, including any Exhibits, shall be resolved against
gilher Party by reason of the Party's drafting of this Agreement or any Cxhibit. In this Agreement, headings are
included for convenience of reference only and neither limit nor cxpand the terms of this Agreemuent; references to
an “Article™ or *Scction™ or shall mean an Article or Section of this Agreement, and to an “Exhibic” shall mean an
Exhibit to this Agreement; and use of the words “include™ and “including” shall not be construcd as limited but
instead shall be construed as “include without limitation™ and “including but not Limited to.”

12,10 Exccution. ‘This Agreement may be executed in onc or mare counterpans by original cxecutions
or fagsimile or glectronic executions, such execulions may be transmilted by facsimile or electronic mail and any
such executions shall have the full force and effect of a signed original. All fully executed counterpants, whether
original executions or facsimile or elecironic executions or a combination, shall be construed tegether and shall
constitute one and the same documenl.

IK WITNESS WHEREOF, this Agreement has been executed by a duly authorized
representative of each Party as of the day and year [irst above written.

MMCNC Tuown of Mags [{ead

////7?%/ By: /k‘i}cﬁ.——

(Authorized Si gnatul:e)’f/ (Authorized Slgnf fife)

Patticia Moody (’/( 7C't£' @glgu\!‘h

{Printed Namne} {Prmted Mame)

Chief Finangial Officer [ G v e m&.ﬂac e ¢
{Title) {Title)

April 7. 2014 April 7, 2014

{Date) {Date)
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Exhibit A
Dark Fiber Order

Mumber of Dark Fiber 2 dark Aker stramds
Lease Payment 3 270.00 monthly
. . £ 21,250,00 Fiber Construction Fee
Installation/Provisicns Fec % 1.500 Installation Fee
Term a0 monshs
Route Miles 5 mile(s) (approximate)
Splicing Fees (if Customer desires
MONC to perform splicing at and/or N/A
on Customer's side of Demarcation
Pointis

I2H Lark Ave, Nags Head Pueblic Works Fleet Office

S40[ 5. Croatan, Nags Head Town Hall Server Roam

Invaices shall be mailed to;

Town of Nags Head

Accounts Payable

PO BOX 99

Nags Head, NC 17959
Allen.massey@@nagsheadne.goy
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Steps

First

Scoond

Third

| Fourth

Fifth

Final

Exhibit B

MONC Escalation List

Role

Technical Contacts
NWCREN Metwork Operations Center

| Fiber Network Engineer

Idirector, Facilities Enpinecring

Sr. Director of Constituent Support &
Systems Operations

. Man agement Contacts

Chief Operating Officer

President and CEO, MCNC

CONTACT INFO

Phone:
C-rmail:
arme:

Ofice Phone;
Cell Phone:
C-rmail:
MName:

Office Phone:
Cell Phone:
C-mail:
Wame:

Oifice Phong;
Cell Phone:
E-mail:

Marne:

Ofice Phone:
Cell Phone:
E-mail:
Name:

Office Phone:
Cell Phone:
E-mail:

Town of Nags Head
Fage 16

&877-466-2736
troubledineren. net
Circy Daughiry
9192484179
Q19-819-4739
pdaughtryi@menc.org
Pater Yalentine
019-24%-1464
J19-624-1369
pvalentine@menc.ore
Todd Broucksou
919-248-1117
919.250-3390
throucksmens.org

Tammy lacobson
919-243-1178
919-475-8717
tjacobson@mcnc.org
Joe Freddoso
919-248-8400
919-247-5121

joe(@menc.org
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Steps
First

Second

' Third

Faurth

Final

Town of Nags Head
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Customer Escalation List

Rale

| Technical Contacts

Napa Head IT

IT Technician

IT Coordinator

_' Management Contacts

Finance Cfficer

' Town WManager

CONTACT INFO

Phone:
E-mail:
Name:

Office Phone:

Cell Phone:
E-mail:
Name:

Office Phone:

Cell Phone:
E-mail:

Mame:

Cifice Phone:

Cell Phone:
E-mail:
Name:

Office Phone:

Cell Phono:
E-mail;

252-441-5508
itadmins@nagsheadnc. gov
Mark Bernard
252-449-2019

mark.bernardiinagsheadnc. gov
Allen Massey

252-449-2003

252-216-6297
allen.massey@nagsheadnc.gov

Kim Kenny

252-449-2020

252-305-0547

kim. kenny@nagsheadnc. gov
Clilf Ogburn

252-449-2010

252-216-8146
cliff.ogburn@nagsheadnc.gov
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Exhibit C
FIBER SPECIFICATIONS

140 Boute Detgil [nformalion.

MONG will provide to Customer a description of the tyvpe of fiber (L., underground or scrial). If Customer desires
additipnal mformation conceming the Dark Fibers or raute(s), the parties shall negatiate in good faith 1o determine
the feasibility uf providing the additional detail requested. Updates to information will be provided by MCNC 1o
Custamer within nincty (90} days of completion of any network change affecting any Dark Fiber or Connecting
Point,

24 Deviations from Specificalions.

MCKNC may deviate from these Specifications when feld conditions dictate and as provided in this Agreement.
MCNC's technological, upcrational, or other business requirements may require mrodifications or amendments 1o
these Specifications from time Lo time; and, to the extent Dark Fibers are affected, Customer shall cooperate with
MCNC 1o effect and implement those modifications and amendments.  Notwithstanding any provision or
implication to the contrary, this Agrecment shall not require Customer to consent to a reduction or increase of the
nurnber of Dark Fibers, a reduction of the amount of transmission capacity available on the Dark Fibers, the materiul
relocation of the beginning or ending point of any route, the loss of (he availability of any Connecting Paint, or the
inability ta use the Dark Fibers for any time other than at those times set out in this Exhibit € for non-emergency
lesting, maintenance, repair, and rerouting.

i Customner Fiber Splicing ang Testipp Procedures.
(al All splices of the Dark Fibers will be performed with an industry-accepted fusion splicing machine.
(bl Subsequent to the Gber optic splices being made as provided in this Agresment, all Dark Fibers shall be

tested to cnsure the Dark Fibers meet the standards provided in this Agreement,

(o) Testing will be documented on disketles in Lascr Precision format and on lrace analysis sheets reflecting
bidirectional losses by fiber and installed span loss by fiber. One {1) copy of trace diskettes and three (3} coptes of
trace analysis sheets will be submitted promptly by MONC to Customer upon completion of the testing. Alt testing
will be: performed at 15340 nm.

{d} During initizl unidirectional OTDR testing, a general indicator of the guality of each splice will be an
objective loss of 0.15 Db or less. 11, afier three attempts, a party (s unabie to produce a loss valoe of less than 0015
Db, then 0.25 Db will become the objective.  1f, after two additional attempts, a value of less than 0.23 s
unachievable, then the splice will be marked as “Out-of-Spec” (*003™) oo a field data sheet, The partics recognize
that unidirectional OTDR tesr data is not an acceptance/rejection crilerian, Allempts to improve the loss for cxisting
splices that are marked QO8 will not be made unless agreed by both parties,

{e) The installed span loss (span shall be FDP ta FDP) shall be a bi-directional average of 0.50 Db/km or less,
as calculated using an industry-accepted optical loss test set at 1550 nm. The installed span loss includes the
inherent attenuation of the glass, the backbone splice losses, the pigtai! splice losses, the inherent loss in the pigtails,
and the connector losses,

{0} Optical Return Loss will be recorded on the testing documentation, for information only.

{) Customer fiber assignments will be consecutive in count. The maximum rumber of fibers within a single
buffer tube {or ribhon or fiber bundle} shall be | 2.

{h} Diptical Fiber Specifications - Single Muode Fiber
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Operation Temperature
Optical Properties
Standard Attenuation

Attenuation Uniformity
Splice Loss

Or:

LightScope ZWPT™
Type 8W Optical Fiber

SHlcto 85 ¢

130001550 nm

Town of Mags Head

<, ) Dhtkm @ 1310 nm
< .33 Dbikm (@ 1550 nm

.1 Dokm

< | Db per splice bi-directional average

= 2 Db for DS fiber

Dispersion-tInshifted, Matched-Clad

i iper [TL-T {5

Fhyslcal Charactaristice
Cladding Diameter 1250+ 0.7 pm
CoreClad Offzel =0.5pm
Coating Diameter {Ungolgred) 235 - 245 pm
Coating Diameter {Colored) 204 7 um
Coaling!Cladding Conoaniricty 12 pm
Error, max
Clad Mon-Circularity 5 1%

Fage 19

Mechanical Characteristics

|Pract Test

100 kpsl (B8 Gpa)

Coating Sirip Forge

BA-2006t (1.3-80MN;

IFIlmr Cud

z4m

Dynamic Fatigue Faramater
{nd)

220

Macrobending, max,
{100 turns)

Q.05 dB (131 W1 3300m G Shmm]
0.05 dB {16250m {F &0 mm)

Macrobending., max.
{1 tum @ 32 mm mandrel}

0.05 de {1550 nm

Optical Characteristics, Wavelength Specifle
13190-nm 138 5-nm 158501

Max. Atleruation. Loose 0.34 dBkm .31 dBkm D.22 dBrkm
Tube Cable
e sation, TEghl 0.50 dBkm 0.50 dBkm 0.50 dBkm
Buffer Cable
hode Figld Diameter 82+ 03m 9.6 £ 0.6 pmn 142050m
Group Refractive Index 1.487 1.468 1458
CASpErsion, mai. 3'122%5;':;”"1';;"3 ;r;m 1B psinm-km}
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Optical Characterlstics, General

Point Defects, max.

010 de

Cutet Wavalength

5 1260

Zero Dispersion Wavalangth

13402 - 1322 nm

Zeta Disperslon Slopa, max.

0,000 psd![kre-npre-arm]

Palarization Mode Disparsion
Link Degign value

5 006 pafzgri{km)

Environmantal Characteristics

Tamperature Dependence

£0C to+85C 50.05d8
Temperature Humidity Cydling

10 C to +85 &5 Up k1 95% RH SUEO[0
Water Immarsian, 23+2 C =0.05dB
Heal Afing, B+ 2 € 5 0.05 dB

Town of Nags Head
Page 20

Spacificalions subject to charga by Commscops
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Exhibit D
Additional Maintenance and Repair Provisions

1. luitial Investigation of 1ssues.

a MCNC, alter being notified by Customer of & maintenance of repair problem with the
Dark Fibers or Connecting Points, shall take reasonable action (o determine if the suspecied problem is within the
Dark Fibers or Connecting Paints. 11, after taking such reasonable action, MONC believes that such prablem does
not arize out of the Dark Fibers or Conoecting Points, MCNC shall so notify Cuslomer as soon as reasenably
possible. Custotner shall use reasenable etforts, subject to Customer's limited access (o the cable and Connecting
Foints as stated in this Apreement to attempt to identily maintenance and repair problems in the Dark Fibers and the
Connecting, Points.

b. MCNC shall respond to notice of any failure of the Dark i'ibers or Connecting Points (o
be in accordance with the Fiber Specifications {un “Qutage™), whether or not causing any interruption of Customer’s
use, as quickly as reasonably possible, MONC will use reasonable efforts to bave a maintenance employes,
contractor, subcontractor, or other designee at the site with an Outage or Dark Fiber discontinuity within two {2)
hours after MONC hecomes aware thereol and MCNC will use best efforts to have such designee on said site within
four (4) hours after MCNC receives such notice. MCNC shall use reasonable efforis to remedy any problems
related to the subject Dark Fibers or Connecting Points for which MCNC s responsible under this Agreement as
quickly as practicable, except that restoration of Dark Fibers that are not immediately required for service may be
scheduled for the next available PWSP.

c. When corteclig or repairing an Outage or Dark Fiber discontinuity, MCNC shall use
reasanable efforts to repair discontinuity having an impact on comtnunications traffic within four {4) hours after
MCNC's maintenance designee arrives at the problem site.  To accomplish such objective, Lhe repairs may be
lemporary in nature, MCNC, promptly upon ammiving on the site, shall determine the course of action to be taken to
restore the Dark Fibers and shali begin restoration efforts. MCNC shall splice Dark Fibers tube-by-tube or tibbon-
by-ribbon or fiber-bundle by fiber-bundle, rotating between tubes ot ribbons operated by the separate interest
holders, ineluding Customer, provided that fibers used for cmergency responders shall have first priovity and Lit
fibers in all buifer whes, ribbons, and fiber bundles shall have secood priotity over any dark fibers to allow
iransmission systems to come back an ling; and provided further that MCNC will continue such resioration efforts
until all lit fibers in all buffer tubes or ribbons are spliced and all tralfic restored. The goal of emerpency restoration
splicing shall be to resiore service as quickly as possible. This may require the use of some Lype of mechanical
splice, such as the “3M Fiber Lock™ to complete the temporary restoration.  Within thirty-six (36} hours after
completion of an emcrgency unscheduled maintenance by MCNC, MCNC shall commence its planning for
pernanent repair if applicable, and shall notify Customer of such plans and shall implement and complete such
permanent repair as soon as praclicable.

2. Cooperation and Communication. Each party will work in a reasonably cooperative manner with
the ather party to altempi to identify maintenance and repair problems in the Dark Fibers and Connecling Points.
Each party shall maintain sufficicnt capability (o teleconference with the other party during an Outage or Dark Fiber
discontinuity and to provide regular communication during the repair pracess. Without limiling the generality of the
foregoing and in the event Lhat any maintenance requires a traffie roll or reconfiguration invalving Dark Fibers, or
any electranic cquipment or other facilities of a party, then, on reasonable reguest, the other party shall make its
personnel available as reasonably necessary to accomplish the maintenance, which personnel shall coordinate and
cooperate with personnei of the other party in performing such maintenance as required, IT at any time MCNC
determines that an Outage as to any Dark Fibers will extend bevond eiphit (8) haurs, a manager or officer of each
party will work together to determine a plan to restore Dark Fibers as soon as possible, Customer has the right (o be
present during the performance of maintenance so long as this requirement dees not interfere with MCNC's or any
MCNC employes's, contractor’s, subcontractor's, or other designee’s ability to perform its duties.



TOWN OF NAGS HEAD

PO BOX 99

5401 SOUTH CROATAN HIGHWAY
NAGS HEAD, NC 27959

Phone: (252)441-5508

TCWK GF MREZE HEAD /LT DEPT
2401 3 ZREQATAN HWY (20 BaX %3)
RAZE dEAL, KT E74939

VENDOR |

Hoxo

INZ1L B CORMWALLILE ROALD
Do BO® 125ES

Wendor #: MONCIC0N

Purchase Order/Voucher

THIS NUMBER MUST APPEAR ON ALL INVOICES,
PACKING LISTS, CORRESPONDENCE, ETC.

NO, 14-02352

ORDER DATE: 03/31/14

DELIVERY DATE:

STATE CONTRACT:

YENDOR ACCT NUM:
VEMDOR PHOMNE #: (219)24E-1EZC0
VENDORFAX & (919%) 248-1101

REQUMSITION # R140DTESD

[ MAILINVOICETO: |  ATTR: ACCOUNTS PAYABLE

Please contact the Town of Mags Head if the prices indicated are not correct. The Town of Na
\___incorrect pricing after the Purchase Order is received by the vendor for purchasing.

FxSERRCH TRIARGLE YA, NZ 2T7TT03-2859 NAGS HEAD, NC 27959
QUANTITY DESCRIPTION ACCOUNT MO UNIT PRICE TOTAL
1.,ui DARK TIBER CONSTEUCTION CO5T 10-941-1-371724-111 EERCE- S I L] ] i2,2%2.90
CREITAL OUTLAY OTHEEL
Rs SULCIFIED BPEE CONTRALT
2200 LARE AVE
RANT S, CROATAN EWY
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THIS INSTRUMENT HAS BEEN PREAUDITED IN THE MANNER
REQUIRED BY THE LOCAL GOVERNMENT BUDGET AND FISCAL
CONTROL ACT.
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