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PHASE I REPORT
INTRODUCTION
This document constitutes the Phase I report for the preparation of the Nags Head Unified Development
Ordinance (UDO). The purposes of the report are to:


Define the format for updating the regulations.



Evaluate the existing land use regulatory ordinances. The evaluation should include an assessment of
the provisions that should be updated or changed.



Summarize the results of the joint work session with the Technical Committee and Planning Board.



Produce a written evaluation of the existing land use plan, long-range planning documents, Town
codes, and development review process that includes an assessment of provisions that should be
updated or changed. The evaluation should also outline the recommended project approaches and
general recommendations for how to update, remedy, or clarify identified issues and concerns.

UDO PURPOSE
The statutory authority for a municipality to adopt a Unified Development Ordinance was established in 2005
by S.L. 2005-418 which revised NCGS 160A-363 to allow cities/towns to combine various land development
ordinances into a single ordinance. It allows a common organizational structure and a single set of definitions
and procedures to be used for any and all development ordinances unless there is a specific restriction of
authority. The ordinances that may be combined under this authority are those authorized by the Articles of
GS Chapters 160A related to planning and development regulation. This legislation does not apply to
separate ordinances adopted under the general ordinance-making authority (noise ordinances, nuisance lot
ordinances, junk car ordinances, and so forth). The following provides a summary of the NCGS 160A
contents which relates to Nags Head:


Zoning and Land Use Regulation
o Zoning
 Airport Zoning
 Floodplain Zoning
 Sanitary District Zoning
o Development Agreements
o Historic Preservation
 Local Regulation
 State Register of Historic Places
 Historic Rehabilitation Tax Credits
o Regulation of Particular Land Uses
 Adult Establishments
 Family Care Homes
 Flags
 Forestry and Tree Protection
 Guns and Shooting Ranges
 Pawnshops
 Solar Collectors
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 Wireless Telecommunication
 Miscellaneous
Subdivision and Plats
o Subdivision Regulation
o Plat Requirements
Construction and Maintenance of Buildings
o Building Inspection (State Building Code)
o Housing Standards
Transportation
o Streets and Parking
 General Municipal Provisions
 Setbacks and Curb Cuts
 State Acceptance of Roads in Subdivisions
o Roadway Corridor Official Maps
o Right-of-way Dedication with Density or Development Rights Transfer
o Transportation Planning
 Metropolitan Planning Organizations
 Rural Planning Organizations
Community and Economic Development
o Community Development
o Economic Development
 General and Tax Increment Financing
 Economic Development Commissions
 Economic Development Board
 Community Development Council
 Main Street Program and Downtown Development
o Urban Renewal
o ABC Permits
Community Appearance, Signs, Junkyards, and Junk Cars
o Community Appearance Commissions
o Signs
 Billboard Regulation
 Directional Signs
 Tourist-Oriented Directional Signs
o Highway Beautification
o Junkyard Controls
o Junked Car Controls
o Abandoned Manufactured Homes
Open Space and Agriculture
o Open Space Preservation
o Agriculture
Environment and Natural Resources
o Water Quality and Supply
 Watershed Protection
 Water Quality Planning
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o
o

o

 Water Supply Planning
Erosion and Sedimentation Control
Coastal Management
 Organization and Goals
 Planning
 Areas of Environmental Concern
 Permit Letting and Enforcement
 Coastal Reserves
 Beach and Coastal Waterfront Access
 Coastal Wetlands
 Beach Management Plan
State Environmental Policy Act

GOALS OF THE UDO







Reorganize and update the Town code into a user-friendly format
o Clear format and structure
o Provide cross-references and a comprehensive index
o Integrate graphics, illustrations, examples, and commentary into the UDO to more clearly
communicate concepts
o Remove obsolete and outdated language
o Incorporate current, best practices
o Refine and update definitions into a centralized location
o Improve and clarify review procedures
Implement portions of the Comprehensive Plan
o Emphasis on themes
 Architectural integrity
 Beach Road vs. Bypass
 Protecting conversion of commercial property to residential
 Shopping centers and large format development
 Character areas
 Oceanfront
 Preservation of existing business
 Greater diversity in housing and accommodations
 Connectivity
 Healthy small, local business economy
 Arts and cultural resources
 Environmental quality
Provide consistency with NC State Statutes
Address staff concerns
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RECOMMENDED REVISIONS
The basis for the suggested changes and/or areas of concern for update of the UDO are recommendations
included in the Town of Nags Head 2017 Comprehensive Plan, Town of Nags Head staff comments, and
Holland Consulting Planners comments. As the update of the UDO progresses, other comments will arise.
The following summarizes the initial areas of concern by source.

Town of Nags Head 2017 Comprehensive Plan Recommendations
The following Guiding Themes from the Town’s Comprehensive Plan will be a starting point for
development of the UDO. Accomplishment of these themes will result in implementation of the
policies/actions outlined in the Town’s Comprehensive Plan. Please note that other actions may be
incorporated as development of the UDO progresses.


Architectural Integrity – Allow flexibility to maintain the unique, quirky character by examining the
design review process and allowing nonconforming structures to renovate and expand.



Beach Road vs Bypass – Recognize that the Beach Road and the Bypass are two distinct areas with
unique characteristics and should have different standards for development.



Protecting Conversion of Commercial Property to Residential – Encourage commercial
development in appropriate places, in defined activity nodes, and at appropriate scales to support the
existing commercial businesses along Beach Road. Continuing investment in infrastructure to further
develop bike and pedestrian connections is paramount to this effort.



Shopping Centers and Large Format Development – Direct large format commercial development
to existing activity nodes.



Character Areas – Recognize areas that each have their own characteristics and where more detailed
planning and implementation of certain policies, investment, incentives, or regulations may be applied
in order to preserve, improve, or influence their future development patterns that are consistent with
the Town’s vision.



Oceanfront – Encourage future development that is resilient and more adaptable to changing
conditions (i.e., low-density, smaller, more adaptable buildings, VE zone standards, reduce accessory
structures in CAMA setback).



Preservation of Existing Business – Provide flexibility to nonconforming properties for renovations
and updates, allowing them to remain relevant in the market. This effort would include flexibility
during design review.



Greater Diversity in Housing and Accommodations – Encourage hotel development, cottage
courts, and accessory dwelling in appropriate locations.



Connectivity – Provide increased connectivity between homes, businesses, recreational opportunities,
and other key destinations in Town resulting in a more walkable community and healthier way of life.
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Healthy Small, Local Business Economy – Support small, local businesses, recognizing the value
that many of the small businesses contribute to the sense of place, quality of life, and high quality
visitor experience within the Town.



Arts and Cultural Resources – Recognize the impact of culture and arts on the economy and quality
of life.



Environmental Quality – Adapt to changing future conditions in a way that allows the Town to be
more resilient without long-term damage to the economy, environment, or quality of life.

Town of Nags Head Staff Comments




General Comments:
o

Readability – the document as a whole should be simple to read and interpret with graphical
references to assist the user in understanding prescriptive requirements.

o

Ensure consistency in plan submission for commercial and residential development
applications.

o

Update residential/commercial applications. Incorporate additional detail and supplemental
checklist(s) in application process to ensure sufficiency of information at time of submission.

o

Remove all references to positions or organizations no longer represented in town and
update to reflect the correct responsible party – “Public Safety Department,” “Director of
Public Safety,” “Assistant Fire Chief,” “Volunteer Fire Department,” and others as needed.

o

Strive to eliminate all references and fire criteria not consistent or conflicting with the NC
fire code. Specific examples found (fire lanes, hydrant spacing, flow testing, for example) to
be provided later in document.

o

Remove regulations/guidance from definitions.

o

Condense information as much as possible, and use diagrams, graphics, and pictures to
convey requirements. Example: parking, setback tables, buffering graphics.

o

Correct ordinances that contradict one another, i.e., zoning and subdivision ordinances.

Chapter 10 Buildings & Building Regulations
o



Needs update to reflect code enforcement official as opposed to fire or police chief.

Chapter 16 Environment
o

Needs update to reflect current goals, practices, and policies.

o

Need to better address and develop language for the sand relocation program and associated
permitting process. Will include language for dune preservation with an emphasis on dune
stabilization efforts.
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Chapter 22 Floods
o

Need to ensure consistency with updated state model ordinance.

o

Need to explore higher standards that may be appropriate for the Town and helpful for the
Town’s CRS rating.

o

Further clarify definitions (substantial damage/improvement) and regulations.

Chapter 24 Mobile Homes, Mobile Home Parks, & Trailers
o

Clarify remedies and procedures for violations of this section for trailers, RV’s, and campers.

o

Further clarify language in Section 24-4 to determine how a camper is being lived in.

Chapter 28 Soil Erosion & Sedimentation Control
o

Update this section to be consistent with most recent state regulations.

o

Update language to address temporary stockpile areas in respect to height limitations and
temporary stabilization controls.

Chapter 30 Solid Waste Management
o

Update regulations to reflect current dumpster container sizes and screening requirements
and pad material types, thickness, and dimensional requirements for multiple containers.

o

Explore flexibility for administrator to determine dumpster/cart needs.

o

Update regulations for trash on the side of the road and civil citations to less than 15 days.

Chapter 34 Stormwater, Fill, and Runoff Management
o

Develop stormwater requirements appropriate for all types of development in the Town
including, but not limited to:


Driveways – installation of driveways (prevent discharge of water into ROW).



Fill – when stormwater requirements are triggered.



Temporary provisions for stormwater – management of stormwater during
construction activities.



Incentives – removal of certain existing incentives for stormwater, i.e., 3.5”
retention and shared driveways.

o

Update definitions to mirror the new state regulations.

o

Explore and update language that addresses how fill is managed.

o

Refine language in Section 34-8 on easements to clarify that easements for stormwater are
required.
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Chapter 36 Streets, Sidewalks, & Other Public Places (per Town and DOT Construction Standards)
o

Update and revised pavement sections to be consistent with current NCDOT specifications.

o

Refine driveway standards for pavement section and radius.

o

Refine driveway culvert requirements in a way that connects it to the stormwater master plan
(this may be per Town engineer standard details manual).

o

Refine the language for cutting and patching roadway sections as well as construction
standards.

Chapter 38 Subdivisions
o

Review and update minor/major subdivision requirements.

o

Update stormwater requirements for subdivisions to include stormwater and storm drains be
approved by Town Engineer.

Chapter 40 Telecommunications
o





Update language in Section 34, Discharge of stormwater, pool water, tub water, and dewatering effluent, to be consistent with updated state standards.

Need to ensure telecommunications ordinance is consistent with current state law.

Chapter 44 Utilities (per Town Construction Standards)
o

Review water tap locations.

o

Review water system extension sizes and master plan reference.

o

Update water line standards.

o

Review redevelopment and water consumption units.

o

Include language for backflow prevention.

Chapter 48 Zoning
o

Explore other mechanisms to provide flexibility for commercial site plans LU 24 & 25.

o

Review procedures for conditional use permits/variances, etc. Clearly define and/or
develop a consistent process (i.e., some variances go to BOA, some go to BOC).

o

Revise the definition of “Yard” and “Front Lot-line” as it relates to where the setback is
taken when a property is accessed via an easement.

o

Clarify language on easements and where the setback is taken. Clarify obstructions within
easements – allow fences within easements?

o

Clarify definitions and use of walls, fences, and bulkheads.
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o

Clarify what, if any, structures are allowed in setbacks and how far.

o

Clarify pre- & post-construction requirements/inspections.

o

Develop language to address turtle nesting season and activities such as driving and
development on the beach.

o

Explore language for lot coverage, setbacks, and safety to regulate above ground pools,
inflatables, and playgrounds.

o

Clarify what counts toward lot coverage.

o

Amend lighting to include dark sky provisions, if necessary (LU-16).

o

Reorganize all landscaping and buffering sections into a more consolidated format
(standards are largely okay). Need to review commercial buffer requirements for the number
of required shrubs and trees. Add diagrams on cluster plant design and buffer requirements.

o

Revise signage – Review freestanding sign limits beach road and bypass (LU-18).

o

Revise commercial architecture – see policy guidance from Comprehensive Plan (LU-15).

o

Update Permitted Use Table – Update to have a consistent set of uses and appropriate
standards/definitions across all zoning districts. This should include the Village as well.

o

Review parking requirements – Review parking tables, in conjunction with review of the
permitted use tables (will want to redefine the permitted uses to provide consistency across
all zoning districts). Currently have parking standards for uses that are not permitted.

o

Parking – clarify approved surfaces.

o

Need to add more specific provision about offsite wastewater and drainfield for residential
(this is not allowed).

o

Develop language or incentives for the inclusion of accessory dwelling units, live/work,
and/or employee housing (LU-27).

o

Strengthen policies for driveway cuts, distance from intersection, controlling turning
movements.

o

Review hotel rules to improve flexibility and regulatory climate for hotels.

o

Review rezoning vs. redesignation process – Village at Nags Head.

o

Review recommendations on character areas and the future land use map. May involve the
establishment of new districts, overlays, or some other mechanisms.

o

Discuss how to implement different regulatory scheme, as suggested in the Comprehensive
Plan policies, for beach road vs. bypass and whether to adopt new zoning districts for
activity node areas that can be applied either later through rezoning or through property
owner request.
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o

Review the Commercial Outdoor Recreation Overlay – ideally this would be a separate
zoning district rather than an overlay since there are uses allowed in C-2 that may not be
compatible with the development scheme for this area (i.e. large footprint retail, schools,
churches, institutional, etc.)

o

Clarify what conditions make a duplex and what actions can be taken to remedy a violation.

o

Clarify septic as the preferred method of wastewater treatment and that, except in limited
circumstances for commercial development, all components of an on-site wastewater system
shall be on the property of the principal use/structure.

o

Explore language that would require the developer to bear the costs of multi-use paths or
sidewalks and connect to existing or planned projects (PR-7).

o

Review additional lot coverage credit for stormwater management implementation (i.e.,
retention of 3.5” rainfall). Consider revisiting language to remove this credit.

o

Review permeable pavement credit for use on steep slopes (reference NCDEQ guidelines).

o

Review sight distance and landscaping requirements.

o

Align zoning to be consistent with the fire code.

Holland Consulting Planners Comments


Provide clear definitions and terminology.



Provide cross references within sections and a comprehensive index.



Provide clear format and structure.



Provide regulations that are simpler, more flexible, and more easily administered by staff.



Provide ability to insert amendments with ease.



Provide extensive graphics and illustrations depicting the requirements, recommendations, and
concepts detailed in the land development regulations.



Provide clear review procedures and required permits.



Review staff-level approval procedures.



Provide consistency with current North Carolina State Statutes.



Balance the needs of new development and existing neighborhoods.



Remove or amend outdated standards.



Assess reduction of impervious parking areas



Preserve the character of older traditional Nags Head businesses.
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Reduce parking requirements in the Gallery Row Arts District area.



Increase flexibility for artisans’ enterprises.



Address building scale on the Beach Road.



Review preservation of mature vegetation.



Review buffering requirements between commercial and residential.



Review Gallery Row Arts District signage.



Eliminate duplication of definitions.



Address cottage court development.

PRELIMINARY UDO OUTLINE
The following provides a preliminary/draft outline for the proposed UDO format. This outline may be
expanded/revised as the UDO is developed.
ARTICLE 1. PURPOSE AND APPLICABILITY
Section 1.1 Purpose and Intent
Section 1.2 Short Title
Section 1.3 Authority
Section 1.4 Jurisdiction and Exemptions
Section 1.5 Severability
Section 1.6 Conflicts with Other Regulations/Laws
Section 1.7 Conformance with Adopted Plans
Section 1.8 North Carolina State Building Code
Section 1.9 Fees
Section 1.10 Violation of UDO Regulations
Section 1.11 Effective Date
ARTICLE 2. ADMINISTRATIVE/LEGISLATIVE/QUASI-JUDICIAL AUTHORITY
Section 2.1 Purpose and Intent; Duties Specified
Section 2.2 UDO Administrator
Section 2.3 Conflicts of Interest
Section 2.4 Planning Board
Section 2.5 Board of Adjustment
Section 2.6 Board of Commissioners
ARTICLE 3. LEGISLATIVE/QUASI-JUDICIAL PROCEDURES
Part I. General Provisions
Section 3.1 Purpose and Intent
Section 3.2 Request to be Heard Expeditiously
Section 3.3 Public Hearing Required
Section 3.4 Notice of Hearing
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Part II. Legislative Procedures
Section 3.5 UDO Text Amendment/Zoning Map Amendment
Section 3.6 Establishment of Vested Rights
Section 3.7 Moratorium
Part III. Quasi-Judicial Procedures
Section 3.8 Conditional Use Permits
Section 3.9 Appeals of Administrative Decisions
Section 3.10 Variances
Section 3.11 Burden of Proof in Appeals and Variances
Section 3.12 Board of Adjustment Action/Voting
Section 3.13 Procedures for Quasi-Judicial Hearings
Section 3.14 Rehearings
Section 3.15 Appeals of Quasi-Judicial Decisions
ARTICLE 4. DEVELOPMENT REVIEW PROCESS
ARTICLE 5. ZONING DISTRICTS/TABLE OF USES AND ACTIVITIES
ARTICLE 6. ZONING DISTRICT SUPPLEMENTAL REGULATIONS
ARTICLE 7. ZONING DISTRICT DEVELOPMENT STANDARDS (Yard, Area, and Height)
ARTICLE 8. NONCONFORMING SITUATIONS
ARTICLE 9. PERFORMANCE STANDARDS
Part I. Landscape Requirements
Part II. Commercial Building Façade Design
Part III. Off-Street Parking and Off-Street Loading Requirements
Part IV. Sign Regulations
Part V. Lighting
Part VI. Manufactured Homes, Manufactured Home Parks, and Recreational Vehicle Parks
Part VII. Telecommunications
Part VIII. Subdivision Regulations
ARTICLE 10. ENVIRONMENTAL REGULATIONS
Part I. Flood Damage Prevention
Part II. Sedimentation and Erosion Control
Part III. Stormwater Control
Part IV. Dune Protection
APPENDIX A. DEFINITIONS
APPENDIX B. INSTALLATION DETAIL
NOTE: More detailed contents for Articles 4 through 10 will be provided as the UDO is developed.
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PRELIMINARY DEVELOPMENT REVIEW FLOWCHARTS
The following provides preliminary flowcharts for the Town’s development review process. Please note that
the final flowcharts will include section references which will correspond to the UDO text describing the
process in further detail.

Administrative Approval Flowchart
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Board of Commissioners Approval Flowchart

TECHNICAL COMMITTEE AND PLANNING BOARD WORK SESSION
On June 9, 2017, the Technical Committee and Planning Board held a joint work session to discuss the
process for preparing the Nags Head UDO. The intended process and schedule is provided in the Town of
Nags Head UDO Citizen Participation Plan (CPP) which was approved by the Nags Head Board of
Commissioners on June 7, 2017, and endorsed by the Technical Committee on June 9, 2017. The following
provides the adopted CPP:
TOWN OF NAGS HEAD
CITIZEN PARTICIPATION PLAN
FOR PREPARATION OF A
UNIFIED DEVELOPMENT ORDINANCE
Introduction
The Town of Nags Head has initiated the preparation of an updated Unified Development
Ordinance (UDO). The UDO will provide the town staff and Nags Head citizens with a more
effective administrative and regulatory process relating to land use issues. The Town’s website
will be used to accommodate information exchange throughout the project.
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Responsibility
An ad hoc consensus Technical Committee will supervise the preparation of the Unified
Development Ordinance. The town=s staff and consultant will serve in an advisory capacity to the
Technical Committee. The revised UDO will be drafted by Holland Consulting Planners, Inc., the
town=s consultant. Final approval will be by the Board of Commissioners following review and
recommendation by the Planning Board.
Meetings
The Town of Nags Head will conduct the following meetings:
$

Open, advertised meetings of the Technical Committee (from June 2017 to
February 2018) to discuss preparation of the UDO. It is estimated that up to seven
(7) Technical Committee meetings will be conducted for the revision of the UDO.

$

A mid-project public review meeting.

$

A joint meeting of the Technical Committee and Planning Board to present the
draft UDO.

$

An “open house” meeting to present the draft UDO to the public.

$

A joint meeting of the Technical Committee and Planning Board to approve the
UDO for submittal to the Board of Commissioners.

$

A Board of Commissioners meeting to present the draft UDO.

$

A public hearing for consideration of the draft UDO.

Public Notification
To ensure that the public is informed of meeting times and has access to the draft UDO
throughout this process, the following steps will be taken:
$

All Technical Committee meetings will be advertised in a non-legal advertisement
section of the Outer Banks Sentinel, The Outer Banks Voice, or the Coastland
Times at least ten (10) calendar days prior to the meeting.

$

Notices of all Technical Committee meetings will be posted on the town=s website.

$

Notices will be posted at the Nags Head Town Hall.

$

A sign-up sheet will be placed in the Nags Head Town Hall and at all Technical
Committee meetings. Individuals who place their names and addresses on this
list will be mailed/e-mailed notices announcing meeting times for review of the
UDO. Individuals may also request that their name be added to this list through
the “Contact Us” tab of the town’s website.
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$

Social media will be utilized on an as-needed basis. Coordination with town staff
in the creation of a Facebook page dedicated to the project will be required.

$

Notices of all public meetings will be emailed to civic groups and other interest
groups (to be determined in concert with the town).

$

Mail-outs via town newsletter or utility bills to absentee property owners.

Dissemination of Information
The following procedures will be utilized to ensure the availability of information:
$

Sections of the proposed UDO will be provided to the Technical Committee prior
to any meetings at which the draft section(s) will be discussed.

$

Copies of the draft UDO will be available at all meetings to ensure that the citizens
present can review items being discussed.

$

The draft UDO will be posted on the town=s website as it is developed so that
citizens may either review the document(s) online or print it/them out.
Information regarding the location of the document(s) online will be included in all
published notices of meetings.

$

Copies of the document will be placed at the Nags Head Town Hall, as developed,
for citizen review.

$

Copies of the draft UDO may be purchased from the Town of Nags Head for the
cost of reproduction.

Public Comment
Throughout the process, the public will have the following opportunities for input:
$

At each Technical Committee meeting, time will be allocated for public comments
and/or questions.

$

At any time during the preparation of the draft UDO, the public may obtain
information and/or offer comments via e-mail through the town’s website.

$

The Technical Committee work sessions, the mid-project public review meeting,
the open house, and public hearing will all provide additional opportunities for
public input and questions.

Proposed UDO Outline
ARTICLE 1. PURPOSE AND APPLICABILITY
ARTICLE 2. ADMINISTRATIVE/LEGISLATIVE/QUASI-JUDICIAL AUTHORITY
ARTICLE 3. LEGISLATIVE/QUASI-JUDICIAL PROCEDURES
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ARTICLE
ARTICLE
ARTICLE
ARTICLE
ARTICLE
ARTICLE
ARTICLE

4. DEVELOPMENT REVIEW PROCESS
5. ZONING DISTRICTS/TABLE OF USES AND ACTIVITIES
6. ZONING DISTRICT SUPPLEMENTAL REGULATIONS
7. ZONING DISTRICT DEVELOPMENT STANDARDS
8. NONCONFORMING SITUATIONS
9. PERFORMANCE STANDARDS
10. ENVIRONMENTAL REGULATIONS

Schedule
Task

Timeframe

Phase I: Evaluate the Existing Ordinances

May to June 2017

Phase II: Identify Potential Solutions and Approaches

June to July 2017

Phase III: Develop Draft Unified Development Ordinance

July 2017 to April 2018

Schedule for delivery of the draft sections of the UDO:
– Deliver Articles 1-5 to the Town staff for review by July 31, 2017
– HCP to receive staff comments by August 17, 2017
– Present Articles 1-5 to the Technical Committee by August 30, 2017
– Deliver Articles 6-8 to the Town staff for review by October 16, 2017
– HCP to receive staff comments by October 31, 2017.
– Present Articles 6-8 to the Technical Committee by November 16, 2017
– Deliver Articles 9-10 to the Town staff for review by February 1, 2018
– HCP to receive staff comments by February 16, 2018
– Present Articles 9-10 to the Technical Committee by March 9, 2018
Phase IV: Present UDO for Board of Commissioners’ Consideration

May 2018 to June 2018

Approved the 7th day of June, 2017.
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FOCUS Technical Committee
Meeting Notes
August 30, 2017; 3:00 pm
Attendees:
Consultant Dale Holland; Barbara Ayars; Ben Cahoon; Bob Brown; Bobbi Stager; Mark Cornwell;
Tom Haddon; Dave Elder; Tom Thomason Deputy Town Manager/Planning Director Andy Garman; Deputy Planning
Director Kelly Wyatt; Planner Holly White; and Deputy Town Clerk Michelle Gray
All handouts are available on the Town’s website
Welcome:
Planner Holly White welcomed and thanked all for serving on this committee and introduced
Consultant Dale Holland. Ms. White distributed handouts to be used as reference tools for the meeting.
Review and adoption of meeting notes
Consensus of the committee to accept meeting notes as presented.
Receiving and comment procedures for draft articles
Ms. White explained that staff and the committee will use Google Drive – Cloud Storage to receive/comment on the
draft articles. Using Google allows all to work in the same format without having to make copies, re-type comments
etc. and can be downloaded into WORD format. A gmail email account is needed to access the articles, if a member
doesn’t have a gmail account they will receive an invitation from Ms. White to set up a Google email account.
All members will be able to make comments and see other comments as well in the document. If you agree with a
previous comment, your comment is still necessary if only to say that you agree with the previous comment. It’s
important that everyone’s comment is documented.
Process
Dale Holland stated that this will be the committee’s shortest meeting; future meetings will not be this short. Mr.
Holland explained that the documents will invariably change, many changes are beyond our control i.e. the
legislature frequently changes the rules or someone will request a change. He explained that once all comments are
documented a draft document will be prepared for review with shaded areas indicating changes and strikethroughs
indicating deletions or suggestions.
Presentation of Phase I Report
The Phase I Report outlines the UDO Purpose

Goals of the UDO
Reorganize and update the Town code into a user friendly format
Implement portions of the Comprehensive Plan
Emphasis on themes
Provide consistency with NC State Statutes
Address staff concerns
Comprehensive Plan – Key Themes
To be included in the UDO

Preliminary UDO Outline

Articles 1-3 provided on August 30, 2017
Article 4 to be emailed
Comments on Articles 1-4 due to Holly White
No later than September 18, 2017 at 8:30 am
In preparation of NEXT MEETING:
September 21, 2017

Presentation of draft Articles 1-3
These articles were distributed and Article 4 will be emailed to the committee by Ms. White. Mr. Holland explained
that any yellow highlighted line outlines informational material that will be carried over to the UDO from the existing
ordinance. At the end of each highlighted section a parenthetical statement which indicates the existing ordinance in
the code book. Additionally, each line is numbered for ease of reference when working in the document, the final
2

document will not include these numbers. On the bottom of each page is a date which indicates the distribution date
of the document to the committee.
Next Meeting
Thursday, September 21 at 11:00 a.m.in the Police Training Room of the Municipal Complex.

3

Technical Committee
Meeting
August 30, 2017

Website

Review and Comment
Presentation by consultant - 8/30
Review by committee- Ongoing
Initial comments to staff- 9/15
Staff develop agenda and consolidate
comments- 9/18
o Consultant to make additional visit to discuss
initial comments- 9/21
o Staff meet with the committee to vet additional
issues if needed – After 9/21 meeting
o
o
o
o

Commenting on the Draft

Phase I Report

UDO Purpose
•

NCGS 160A-363 revised in 2005
o

•

Legislation does not apply to general ordinance authority
o

•

Allows towns to combine various land development ordinances into a single unified
ordinance.

Noise ordinances, nuisance lot ordinances, junk car ordinances, etc.

Summary of NCGS 160A contents:
o

Zoning and Land Use Regulations

o

Subdivision and Plats

o

Construction and Maintenance of Buildings

o

Transportation

o

Community and Economic Development

o

Community Appearance, Signs, Junkyards, and Junk Cars

o

Open Space and Agriculture

o

Environment and Natural Resources

o

Erosion and Sedimentation Control

o

Coastal Management

o

State Environmental Policy Act

Goals of the UDO
• Reorganize and update the Town code into a userfriendly format
• Implement portions of the Comprehensive Plan
o Emphasis on themes

• Provide consistency with NC State Statutes
• Address staff concerns

Comp Plan- Key Themes
•

Architectural Integrity

•

Beach Road vs. Bypass

•

Protecting Conversion of Commercial Property to Residential

•

Shopping Centers and Large Format Development

•

Character Areas

•

Oceanfront

•

Preservation of Existing Business

•

Greater Diversity in Housing and Accommodations

•

Connectivity

•

Healthy Small, Local Business Economy

•

Arts and Cultural Resources

•

Environmental Quality

Staff Comments
•
•
•
•
•
•
•
•
•
•
•
•

General Comments
Chapter 10 Buildings & Building Regulations
Chapter 16 Environment
Chapter 22 Floods
Chapter 24 Mobile Homes, Mobile Home Parks, & Trailers
Chapter 28 Soil Erosion & Sedimentation Control
Chapter 30 Solid Waste Management
Chapter 34 Stormwater, Fill, & Runoff Management
Chapter 36 Streets, Sidewalks, & Other Public Places
Chapter 38 Subdivisions
Chapter 40 Telecommunications
Chapter 48 Zoning

Preliminary UDO Outline
• Article 1. Purpose and Applicability
• Article 2. Administrative/Legislative/Quasi-Judicial Authority
• Article 3. Legislative/Quasi-Judicial Procedures
• Article 4. Development Review Process
• Article 5. Zoning Districts/Table of Uses & Activities
• Article 6. Zoning District Supplemental Regulations

• Article 7. Zoning District Development Standards
• Article 8. Nonconforming Situations
• Article 9. Performance Standards
• Article 10. Environmental Regulations
• Appendix A. Definitions

Draft UDO Articles 1 - 3

Article 1. Purpose & Applicability
• Section 1.1 Purpose and Intent
• Section 1.2 Short Title
• Section 1.3 Authority
• Section 1.4 Jurisdiction and Exemptions
• Section 1.5 Severability
• Section 1.6 Conflicts with Other Regulations/Laws

• Section 1.7 Conformance with Adopted Plans
• Section 1.8 North Carolina State Building Code
• Section 1.9 Fees
• Section 1.10 Violation of UDO Regulations
• Section 1.11 Effective Date

Article 2. Administrative, Legislative, &

Quasi-Judicial Authority
• Section 2.1 Purpose and Intent; Duties Specified
• Section 2.2 UDO Administrator
• Section 2.3 Conflicts of Interest
• Section 2.4 Planning Board
• Section 2.5 Board of Adjustment
• Section 2.6 Board of Commissioners

Article 3. Legislative/Quasi-Judicial Procedures
•

•

•

PART I. GENERAL PROVISIONS
o

Section 3.1 Purpose and Intent

o

Section 3.2 Request to be Heard Expeditiously

o

Section 3.3 Public Hearing Required

o

Section 3.4 Notice of Hearing

PART II. LEGISLATIVE PROCEDURES
o

Section 3.5 UDO Text Amendment/Zoning Map Amendment

o

Section 3.6 Establishment of Vested Rights

o

Section 3.7 Moratorium

PART III. QUASI-JUDICIAL PROCEDURES
o

Section 3.8 Conditional Use Permits

o

Section 3.9 Appeals of Administrative Decisions

o

Section 3.10 Variances

o

Section 3.11 Burden of Proof in Appeals and Variances

o

Section 3.12 Board of Adjustment Action/Voting

o

Section 3.13 Procedures for Quasi-Judicial Hearings

o

Section 3.14 Rehearings

o

Section 3.15 Appeals of Quasi-Judicial Decisions

Questions?
Thank you!

ARTICLE 4. DEVELOPMENT REVIEW PROCESS
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

ARTICLE 4. DEVELOPMENT REVIEW PROCESS
PART I. GENERAL PROVISIONS ............................................................................................................... 4-2
Section 4.1 Purpose and Applicability.................................................................................................... 4-2
Section 4.2 Zoning Use Verification ....................................................................................................... 4-2
Section 4.3 Development/Building Permits Required ........................................................................... 4-3
Section 4.4 Time Limitations for Site Plans, Development Permits, & Building Permits ....................... 4-3
Section 4.5 Administrative Adjustments................................................................................................ 4-4
Section 4.6 Pre-Application Meeting and Sketch Plan (Optional) ......................................................... 4-5
PART II. DEVELOPMENT REVIEW PROCESS ............................................................................................ 4-7
Section 4.7 Purpose and Intent.............................................................................................................. 4-7
Section 4.8 Applications Reviewed by Staff ........................................................................................... 4-7
Section 4.9 Applications Reviewed by the Planning Board/Board of Commissioners .......................... 4-9
PART III. DEVELOPMENT PERMITTING REQUIREMENTS ........................................................................ 4-12
Section 4.10 Purpose and Intent............................................................................................................ 4-12
Section 4.11 Permit Types ..................................................................................................................... 4-13
Section 4.12 Application Requirements................................................................................................. 4-13
Section 4.13 Application for Building Permits for Permitted Uses ........................................................ 4-14
Section 4.14 Certificate of Compliance Required .................................................................................. 4-19
PART IV. SUBDIVISION PROCEDURES ..................................................................................................... 4-20
Section 4.15 Review Procedure for Minor Subdivisions ........................................................................ 4-20
Section 4.16 Review Procedure for Major Subdivisions ........................................................................ 4-20
Section 4.17 Procedure for Plat Recordation ........................................................................................ 4-24
Section 4.18 Issuance of Permits ........................................................................................................... 4-24
Section 4.19 Dedication of Land for Park, Recreation, and Open Space ............................................... 4-24
PART V. CONSTRUCTION DRAWING REVIEW REQUIREMENTS ............................................................. 4-25
Section 4.20 Applicability and Process .................................................................................................. 4-25
Section 4.21 Submittal Requirements ................................................................................................... 4-25
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ARTICLE 4. DEVELOPMENT REVIEW PROCESS
1

PART I.

GENERAL PROVISIONS

2

SECTION 4.1 PURPOSE AND APPLICABILITY.

3
4
5
6
7
8

The purpose of this Article is to establish an orderly process to develop land within the Town of Nags
Head. It is also the intent of this Article to provide a clear and comprehensible development process
that is fair and equitable to all interests, including the petitioners, affected neighbors, Town staff,
related agencies, the Planning Board, and the Board of Commissioners. Approved plans shall be the
guiding documents for final approving and permitting. The development review process applies to all
development actions within the planning jurisdiction of the Town of Nags Head.

TABLE 4.1: DEVELOPMENT REVIEW PROCEDURES
D = DECIDE
UDO
PROCEDURE

ADMINISTRATOR

R = RECOMMENDATION
BUILDING
TECHNICAL REVIEW
INSPECTOR
COMMITTEE

PLANNING
BOARD

BOARD OF
COMMISSIONERS

R

D

R

D

SITE DEVELOPMENT
Site Plan
Major Site Plan

R

R

Minor Site Plan

D

R

Preliminary Plat

R

R

Construction Drawings

D

R

Final Plat

D

R

D

R

Subdivision
Major Subdivision

Minor Subdivision
PERMITS
Building Permit

D

Zoning Permit

D

Sign Permit

D

Flood Hazard Zone Permit

D

Land Disturbance Permit

D

Storm Repair Permit

D

Temporary Use Permit

D

9
10

SECTION 4.2 ZONING USE VERIFICATION.

11
12
13
14
15

Zoning compliance must be verified by the UDO Administrator (i.e., determine the zoning district of the
property in question and whether the use is allowed in that zoning district). If the zoning is in
compliance, the applicant may proceed with submittal of site plan, plats, or drawings. If the proposed
development is not zoning compliant, the applicant must request a zoning map amendment (see Section
3.5) or a variance(s) (see Section 3.10) before proceeding with site plan, plat, or drawing submittal.
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1

SECTION 4.3 DEVELOPMENT/BUILDING PERMITS REQUIRED. (Sec. 48-522)

2
3
4
5
6
7
8
9
10

No use of land shall be initiated or changed and no building or other structure shall be erected, moved,
added to or structurally altered without having either a conditional use permit approved by the Board of
Commissioners as provided for under Section 3.8 or a development permit approved and issued by the
UDO Administrator. Furthermore, no building permit shall be issued except in conformity with the
provisions of this UDO, the state building code, and applicable federal, state and local regulations. The
building inspector may issue a building permit when it has been shown that the provisions of this UDO,
the state building code, and applicable federal, state and local regulations have been met. A fee for
conditional use permits, development permits and building permits is required, which shall be in
accordance with a regularly adopted fee schedule of the Town.

11
12

SECTION 4.4 TIME LIMITATIONS FOR SITE PLANS, DEVELOPMENT PERMITS, AND BUILDING
PERMITS. (Sec. 48-523)

13
14
15
16

The following provisions pertaining to time limitations to obtain building permits, and to commence,
continue and complete construction, shall apply in all cases in which a site plan approval or
development permit is required unless otherwise provided for in Section 3.6, Establishment of Vested
Rights.

17
18
19
20
21
22
23
24
25
26
27

4.4.1. Time Limitation to Obtain Building Permit.
Final approval of a site plan by the Board of Commissioners or approval of a development permit by the
UDO Administrator shall be valid for twelve (12) months from date of approval. The Building Inspector
may issue a building permit within twelve (12) months from the date of such approval, provided that all
other requirements are met. If a building permit is not issued within twelve (12) months from the date
of final approval of the site plan or development permit, the site plan or development permit shall
expire and the applicant must submit a new site plan conforming to the then current provisions of this
Ordinance for review by the Planning Board and Board of Commissioners or a new development permit
application for review by the UDO Administrator and pay the applicable fees. Upon the issuance of a
building permit, the approval of the underlying site plan or development permit shall remain valid as
long as the corresponding building permit remains valid as provided for in this section.

28
29
30
31
32
33
34
35
36
37
38
39

4.4.2. Time Limitation to Commence and Continue Construction.
If construction has not commenced within six (6) months from the date of issuance of a building permit,
the building permit shall expire and the approval of the accompanying site plan or development permit
shall also expire if the approval date of the zoning approval is greater than twelve (12) months. If, after
commencement, the work is discontinued for a period of twelve (12) months, the building permit and
accompanying site plan or development permit shall immediately expire. For the purposes of this
subsection, work shall be deemed as discontinued, if after the commencement of work, during any
twelve (12) consecutive month period there is a failure by the permit holder to have at least one
required inspection for the work being conducted under the permit performed and approved by the
Building Inspector. No work authorized by any permit or site plan that has expired shall be performed
until a new site plan or development permit has been approved in conformity with the current
provisions of this Ordinance and a new building permit issued and all applicable fees paid.
Nags Head UDO
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1

SECTION 4.5 ADMINISTRATIVE ADJUSTMENTS. (Sec. 48-529)

2
3
4
5
6
7
8

4.5.1. Purpose.
The purpose of this section is to provide an administrative mechanism for allowing minor variations, or
adjustments, to certain dimensional requirements or numerical standards (i.e., setbacks, parking, etc.)
of the zoning provisions based on specific standards, with the intent of providing relief where
application of a requirement or standard creates practical difficulties in allowing development that
would otherwise advance the purposes served by the standards and is compatible with the surrounding
area.

9

4.5.2. Timing.

10
11

4.5.2.1. An administrative adjustment may be requested either as a stand-alone application or
in conjunction with other application(s).

12
13
14
15
16
17

4.5.2.2. If an administrative adjustment application is submitted in conjunction with another
application, it shall be reviewed and decided prior to the other application. (For example, if an
administrative adjustment application is submitted in conjunction with a site plan application
because the administrative adjustment is needed to achieve the plan for development in the
site plan, the administrative adjustment application shall be reviewed and decided upon prior to
review of the site plan application.)

18
19
20

4.5.3. Applicability.
Administrative adjustment requests may be granted by the UDO Administrator or his or her designee
only for the following requirements or standards:

21

4.5.3.1. Modifications in a minimum yard by up to ten percent of the setback requirement;

22

4.5.3.2. Modifications to non-residential parking requirements by no more than two spaces; and

23
24
25

4.5.3.3. Modifications to the building height by no more than six inches of the maximum
limitation of the district in which the structure is located. This only applies in instances where an
error occurred during the construction process.

26
27
28

4.5.4. Administrative Adjustment Review Standards.
An application for an administrative adjustment shall be approved upon finding that the applicant
demonstrates that all of the following standards are met:

29
30

4.5.4.1. The administrative adjustment does not exceed the limitations established in Section
4.5.3;

31
32

4.5.4.2. The administrative adjustment is consistent with the character of development on
surrounding land, and is compatible with surrounding land uses;
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1

4.5.4.3. The administrative adjustment is consistent with one or more of the following purposes:

2
3

4.5.4.3.1. Compensates for some unusual aspect of the site or the proposed
development that is not shared by landowners in general;

4

4.5.4.3.2. Supports an objective or goal of the zoning district where it is located;

5

4.5.4.3.3. Saves healthy existing trees; or

6
7
8

4.5.4.3.4. Is necessary to rectify a building siting or placement error that occurred
subsequent to the issuance of a building permit where the noncompliance occurred in
good faith and through no fault of the property owner.

9

4.5.4.4. The administrative adjustment will not pose a danger to the public health or safety;

10

4.5.4.5. Any adverse impacts will be mitigated, to the maximum extent practicable;

11
12

4.5.4.6. The site is not subject to a series of multiple, incremental administrative adjustments
that result in a reduction in development standards by the maximum allowed; and

13
14

4.5.4.7. The administrative adjustment is not designed to increase the building footprint of
structures or the overall intensity of development.

15
16
17
18
19

4.5.5. Expiration of Development Approval.
Unless otherwise specified in the approval, an application for a building permit shall be approved within
one year of the date of the approval of the administrative adjustment, or the administrative adjustment
shall become null and void, and automatically expire. Permitted timeframes do not change with
successive owners.

20

SECTION 4.6 PRE-APPLICATION MEETING AND SKETCH PLAN (OPTIONAL).

21
22
23
24
25
26
27

4.6.1. A pre-application meeting for all development is strongly encouraged. This recommended preapplication meeting is a non-binding and informal review of a development proposal intended to
provide information to the applicant on the procedures and policies of the Town of Nags Head, and does
not confer upon the applicant any development rights. The sketch plan is only a courtesy intended to
inform the applicant of the approval criteria prior to submittal of the development plan; furthermore,
sketch plan review does not constitute approval of the development plan and may not be substituted
for any required approvals.

28
29
30
31
32

4.6.2. The applicant may schedule a pre-application meeting with the UDO Administrator to review a
Sketch Plan of the proposed development. The Sketch Plan shall meet the requirements of Section
4.6.4. The UDO Administrator will advise the applicant of all applicable Town regulations and policies,
may suggest development alternatives, and will discuss application procedures and fees (see Section
1.9).

Nags Head UDO
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1
2

4.6.3. The applicant is encouraged to incorporate the recommendations of the UDO Administrator or
authorized staff reviewer into the development plan before submittal.

3
4
5

4.6.4. To ensure an appropriate level of review, applicants are encouraged to submit as much
information as possible. A digital copy of the sketch plan, drawn to scale, should be submitted to the
UDO Administrator, including the following:

6

4.6.4.1. A scale, preferably the same scale as required for development plan submittal.

7

4.6.4.2. Building elevation or sketch.

8

4.6.4.3. Property boundaries and total acreage, including map and lot number for all properties.

9
10

4.6.4.4. Major topographical and physical features at 2’ elevation contours, including water
bodies, creeks, wetlands, buildings, streets, and the like.

11
12

4.6.4.5. Existing and proposed streets, rights-of-way, buildings, and/or lot arrangements,
including proposed lot sizes, common areas, and the buffers required by Article _, Part _.

13
14
15
16

4.6.4.6. Existing and proposed land use, drawn to scale, with brief project description including
proposed structures, yard setbacks, building sizes, unit sizes, lot sizes, open space, amenities,
the amount of impervious surfaces in square feet and the percentage of impervious surface of
the entire development and the like.

17
18

4.6.4.7. Name, address, and telephone number of applicant, owner, and persons (firm)
preparing the development plan.

19

4.6.4.8. Adjacent street names, numbers, and right-of-way widths.

20
21

4.6.4.9. Zoning district classification of site and surrounding properties and zoning of properties
located across adjacent streets.

22

4.6.4.10. The boundaries of any proposed phasing.

23

4.6.4.11. Sites, if any, for schools, parks, churches, and playgrounds.

24

4.6.4.12. Acreage in public uses.

25

4.6.4.13. Approximate number of lots.

26

4.6.4.14. Location of fire hydrants and water mains.

27
28

4.6.4.15. Sketch vicinity map showing the relation of the proposed site to existing uses of the
land.
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1

PART II.

2

SECTION 4.7 PURPOSE AND INTENT.

3
4
5
6

The formal development review process is designed for non-residential development (i.e., projects other
than one- and two-family dwellings) applications that require review by the Planning Board and Board of
Commissioners. The permitting process for one- and two-family dwellings is provided in Part III,
Permitting Process.

7

SECTION 4.8 APPLICATIONS REVIEWED BY STAFF.

8

Administrative approval includes the following types of development:

9
10
11
12
13
14
15
16
17
18









DEVELOPMENT REVIEW PROCESS.

Minor Site Plans (increases in lot coverage or building floor area not greater than 1,000 square
feet, changes to stormwater management measures, landscape buffering, vegetation
preservation area, signage, or site lighting for existing development).
Change of use applications not involving establishment of a new conditional use.
Administrative Adjustments (see Section 4.5).
Temporary Use Permits.
Minor Subdivisions.
Major Subdivision Final Plats.

The UDO Administrator has the authority to determine when projects meeting the above requirements,
due to other project activities or circumstances, shall require Major Site Plan review.
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1

4.8.1. Administrative Approval Flowchart.

2
3
4
5

4.8.2. Minor Site Plan, Minor Subdivision Plat, or Construction Drawings Submitted for Review.
A plan of the proposed development shall be submitted in accordance with Parts III, IV, and V of this
Article, as applicable, and shall be accompanied by the completed application and payment of a fee as
adopted by the Board of Commissioners (see Section 1.9).

6
7
8
9

4.8.3. Staff/Technical Review Committee (TRC) Review.
The UDO Administrator may circulate the plan or plat to relevant Town staff and officials. These
officials/staff shall constitute a Technical Review Committee (TRC). The TRC may include, but not
necessarily be limited to, the following:

10
11
12
13
14
15
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1
2
3
4
5
6
7
8
9
10

Other governmental agencies, organizations, and officials who may be requested to review plans/plats,
at the discretion of the UDO Administrator, include the following:









Utilities Providers
Dare County Health Department
Dare County Board of Education
Dare County Planning Department
Albemarle Rural Planning Organization
NC Department of Transportation
NC Department of Environmental Quality
US Army Corps of Engineers

11
12
13
14

4.8.4. Appeal of Administrative Decision.
Administrative denial of an application for approval of a minor site plan, minor subdivision, construction
drawings, or final plats may be appealed by the applicant to the Board of Adjustment within thirty (30)
days following written notification of denial by the UDO Administrator (see Section 3.9).

15

SECTION 4.9 APPLICATIONS REVIEWED BY THE PLANNING BOARD/BOARD OF COMMISSIONERS.

16
17

Board of Commissioners approval upon Planning Board review and recommendation applies to the
following:

18
19
20
21





Major site plans (if involving a conditional use, see Section 3.8 for additional procedural and
notification requirements).
Vested Rights Site Plans in accordance with Section 3.6.
Major Subdivisions.
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1

4.9.1. Board of Commissioners Review and Approval Flowchart.

2
3
4
5
6
7
8
9

4.9.2. Major Site Plan, Major Subdivision Preliminary Plat, or Construction Drawings Submitted for
Review.
All major site plans and major subdivision preliminary plats shall be submitted in accordance with Parts
III, IV, and V of this Article, as applicable, and shall be accompanied by the completed application and
payment of a fee as adopted by the Board of Commissioners (see Section 1.9). All major site plans and
major subdivision preliminary plats shall be submitted forty-five (45) days in advance of the Planning
Board meeting at which they are to be reviewed.

10
11
12
13
14

4.9.3. Staff/Technical Review Committee (TRC) Review.
The UDO Administrator will circulate the plan to relevant Town staff and officials for comments and
recommendations. These reviewing officials/staff shall constitute the Technical Review Committee
(TRC). The TRC may include, but not necessarily be limited to, those listed in Section 4.8.3. The UDO
Administrator will provide comments to the applicant.

15

4.9.4. Review and Approval by the Board of Commissioners Upon Planning Board Recommendation.

16
17

4.9.4.1. Following a complete review by the staff, the UDO Administrator shall schedule the
application for review by the Planning Board at the next regularly scheduled meeting.
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1
2
3
4

4.9.4.2. The Planning Board shall forward its recommendation to the Board of Commissioners
within forty-five (45) days of reviewing the application. If a recommendation is not made within
45 days, the application shall be forwarded to the Board of Commissioners without a
recommendation from the Planning Board.

5
6
7

4.9.4.3. Once the comments of the Planning Board have been made, or the 45-day period
elapses without a recommendation, the Board of Commissioners shall consider the application
at its next regularly scheduled meeting.

8

4.9.4.4. The Board of Commissioners may take the following actions:

9

4.9.4.4.1. Approve the application;

10

4.9.4.4.2. Approve the application with conditions acceptable to the applicant;

11

4.9.4.4.3. Deny the application;

12
13
14
15

4.9.4.4.4. Table the application for a specific number of days. The Board of
Commissioners may also request additional information of the applicant, other
governmental agencies, or interested/affected parties in order to aid in the review of
the request.

16
17
18
19

4.9.4.4.5. Return the application to the Planning Board for further consideration. This
deferral does not restart the initial Planning Board 45-day review period. The Board of
Commissioners may direct that the Planning Board return a recommendation by a
certain date.

20
21
22
23
24

4.9.5. Approval.
All required local, state, and/or federal permits must be obtained prior to the approval of the site plan
or final plat. If the site plan or final plat is found to meet all of the applicable regulations of this
Ordinance, then the UDO Administrator shall issue a development permit for site plans or approve final
subdivision plats.

25
26
27
28
29
30
31
32

4.9.6. Board of Commissioners Denial.
Following denial by the Board of Commissioners, the applicant may file a new application and associated
fee. Unless the Board of Commissioners explicitly states conditions that must be met prior to the
resubmission of an application, the applicant shall not submit a new application for the same property
within one (1) year of the date of denial by the Board of Commissioners unless the application is (i)
significantly different from the previously denied application or (ii) the applicant pays a double fee. All
applications shall be resubmitted for full review unless the application is resubmitted to address
conditions set forth by the Board of Commissioners for reapplication.
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1

PART III.

2

SECTION 4.10 PURPOSE AND INTENT.

3
4
5
6
7

This section pertains to the permitting process for one- and two-family dwellings. However, projects
that complete the development review process in Part II of this Article will also need to be issued
permits for general development, flood and stormwater and must apply for a building permit (with a
complete set of construction drawings). Building and/or zoning permits are required for most site
improvements including, but not limited to, the following:

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33












DEVELOPMENT PERMITTING REQUIREMENTS.

Single-family/duplex construction – includes additions/expansions, enclosures, stairs, ramps.
Commercial development – includes additions/expansions, storage, renovations or changes of
use.
Accessory structures – includes pool, storage buildings, gazebo, dune deck, tennis courts.
Driveways, parking and parking additions or reconfigurations.
Fences and pool barriers.
Signs.
Satellite dishes/minor communication towers.
Bulkheads, retaining walls, fountains, extensive landscaping.
Outdoor showers, HVAC, and pool equipment platforms.
Land disturbing activity.

In order for an application to be complete, the Development Permit Application may include submission
of one or more of the following items:













Dare County Health Department (Septic) Improvement Permit for projects outside of The Village
at Nags Head, or letter of connection approval from Carolina Water Service Co. for projects
within The Village.
Copy of CAMA permit (if applicable).
NFIP – V-Zone certification (if applicable).
Written detailed description of project scope and use.
Completed Residential Design Guidelines Point Tabulation Form (if applicable).
Survey.
Two sets of building plans.
Sedimentation and erosion control for disturbance >5,000 square feet.
Stormwater plans (if applicable).
Signs, including dimensioned renderings and foundation or attachment details.
Other information as required by local ordinance, CAMA, or State codes.
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1

SECTION 4.11 PERMIT TYPES.

2
3
4

All development related activities require permits from the Town of Nags Head. Depending on the
activity, one or more of the following permit types may be required. The four main types are described
below.

5
6
7
8
9
10
11
12
13







General Development (typically issued for all projects, can be in conjunction with other three
permit types, for projects involving site/tree clearing, grading, accessory structures, driveways,
fences, signs, landscaping and buffering, lighting, and any other building construction, not
required for trade permits, public works review will be conducted for connections to Town
infrastructure, i.e., driveway access, drainage system connections, water system connections,
sanitation requirements).
Flood (in conjunction with building or zoning for properties in Special Flood Hazard Area).
Stormwater Management (typically associated with zoning/land disturbance or building permit).
Building (can be stand alone for trade permit but typically associated with other permit types).

14

SECTION 4.12 APPLICATION REQUIREMENTS.

15
16
17
18
19
20
21

4.12.1. General Site Plan Requirements for All Projects.
A site plan is required for all development requiring location or modification of site or building
improvements or grading and drainage activities. Site plans are not required for trade permits, interior
modifications, or repair and maintenance activities. The UDO Administrator shall determine when a site
plan is required and when specific information is necessary for a complete review. Generally, the items
listed in Section 4.13, Application for Building Permits for Permitted Uses, should be depicted on a
survey for all permit applications.

22
23
24
25
26

4.12.2. Specific Requirements Based on the Proposed Activity.
Depending on the proposed development activity, additional information may be required for
development review. Site plan information submitted as part of the development review process for
non-residential development will be sufficient to complete the permitting process (excluding full
construction drawings). The follow items may be required:

27
28
29
30
31
32
33
34
35
36
37










Architecture (for principal commercial structures, see Article __; for residential structures
greater than 3,500 square feet, see Article __; Architecture is not required for structures less
than 3,500 square feet).
Landscaping/buffering plan (for commercial projects and large residential dwellings, see Article
__).
Lighting plan (for commercial projects only, see Article __).
Driveway connections to Town streets (see Article __).
Drainage infrastructure connections (see Article __).
Utility connections (see Article __).
Erosion control approval is issued with general development for projects disturbing more than
5,000 square feet (see Article __).
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3
4
5
6






Flood (if in a Special Flood Hazard Area, see Article __).
Stormwater management (for projects which propose filling greater than one foot or for all new
commercial construction, see Article __).
Wastewater approval from Dare County Health Department or North Carolina Department of
Environmental Quality.
Coastal Area Management Act (CAMA) Permit.

7

SECTION 4.13 APPLICATION FOR BUILDING PERMITS FOR PERMITTED USES. (Sec. 48-524)

8

4.13.1. General Requirements for Development and Building Permit Applications.

9
10

4.13.1.1. All development and building permit applications for new construction of principal
structures shall be accompanied by at least the following:

11

4.13.1.1.1. Street address for project or dwelling.

12

4.13.1.1.2. A survey, in duplicate, showing:

13

4.13.1.1.2.1. Metes and bounds description, dimensions of lot, and lot numbers.

14

4.13.1.1.2.2. Elevation of lot at approximate center of proposed structures.

15
16

4.13.1.1.2.3. Flood zones as determined by the latest FEMA flood insurance rate
map, with the notation "flood zones subject to change by FEMA."

17

4.13.1.1.2.4. Existing and proposed structures.

18

4.13.1.1.2.5. Existing and proposed driveways.

19

4.13.1.1.2.6. First floor elevation of proposed structures, including utility rooms.

20
21

4.13.1.1.2.7. Existing and proposed septic facilities including tanks, distribution
boxes and nitrification lines.

22

4.13.1.1.2.8. Setbacks from all property lines.

23
24

4.13.1.1.2.9. Location of areas subject to U.S. Army Corps of Engineers 404
wetlands protection as certified and dated by the USACE.

25
26
27
28
29

4.13.1.1.2.10. If the lot is within an ocean hazard area of environmental concern
(AEC), the survey shall show the location of the first line of stable natural
vegetation, the CAMA setback line, and contour lines at two-foot intervals
depicting any dunes located within an oceanfront AEC that are to be disturbed
by the construction.
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3
4

4.13.1.1.2.11. If the lot is within the watershed area of environmental concern
(within 1,200 feet from the fresh water pond), the survey shall show the
distance between the fresh water pond and proposed septic or sewage
treatment system.

5
6
7

4.13.1.1.3. A Coastal Area Management Act permit or CAMA exemption letter,
whichever is applicable, if any proposed development depicted on the survey lies within
an area of environmental concern.

8
9
10

4.13.1.1.4. Two sets of construction drawings to scale with dimensions that show at
least the following: foundation plan or piling schedule; floor plans; cross sections of wall
and roof design with connections; elevations; and proposed building height.

11
12
13

4.13.1.1.5. A current permit for a sewage system issued by the county department of
environmental health or the division of environmental management of the state
department of environment, health, and natural resources.

14
15

4.13.1.1.6. Receipt for the payments of any fees imposed by the Town including, but not
limited to, water tap fee, water impact fee and facility fees.

16
17

4.13.1.1.7. Payment of the development and building permit and review fees in
accordance with the currently adopted fee schedule.

18

4.13.1.1.8. Water tap permit.

19

4.13.1.1.9. Demonstration of compliance with Article __, Flood Damage Prevention.

20
21

4.13.1.1.10. The specific identification and description of all proposed uses of property
and structures.

22
23
24

4.13.1.1.11. Any other information determined necessary by the UDO Administrator
and/or building inspector to ensure that construction will be in compliance with this
UDO and the state building code.

25
26
27
28
29

4.13.1.2. All building permit applications for remodeling, additions to existing structures or
construction of accessory structures shall be accompanied by sufficient information to allow the
planning and development department to verify that the proposed work will be in compliance
with this UDO, the state building code, the Coastal Area Management Act, and state regulations
for sewage treatment. This may require the following information:

30
31

4.13.1.2.1. A survey or drawing showing the proposed work in relation to property lines
and existing structures.

32

4.13.1.2.2. Proposed first floor elevations.

33
34

4.13.1.2.3. Flood zones, as determined by the latest FEMA flood insurance rate map,
with the notation "flood zones subject to change by FEMA."
Nags Head UDO
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4.13.1.2.4. Coastal Area Management Act permit or CAMA exemption letter.

2
3
4

4.13.1.2.5. Construction drawings showing foundation plan or piling schedule, floor
plans, cross sections of wall and roof design with connections, elevations and proposed
building height.

5
6

4.13.1.2.6. Current permit for a sewage system issued by the county department of
environmental health.

7
8

4.13.1.2.7. Location of areas subject to U.S. Army Corps of Engineers 404 wetlands
protection as certified and dated by the USACE.

9
10

4.13.1.2.8. Receipts for payments of any fees imposed by the Town including, but not
limited to, water tap fee, water impact fee and facility fees, if applicable.

11
12

4.13.1.2.9. Payment of the development and building permit and review fees in
accordance with the currently adopted fee schedule.

13

4.13.1.2.10. Independent appraisal of value of existing structures and proposed work.

14

4.13.1.2.11. Water tap permit, when necessary.

15
16
17
18

4.13.1.3. Nothing contained in this UDO shall require any change in the plans, construction, size
or designated use of any building, structure or part of one for which a building permit has been
issued by the building inspector prior to the time of passage of this UDO or amendment thereof.
4.13.2. Commercial Buildings and Other Permitted Uses.

19
20
21

4.13.2.1. Site plans for all uses, with the exception of single-family and duplex, when listed as
permitted uses within a district must be reviewed by the Planning Board and approved by the
Board of Commissioners before a building permit for construction may be issued.

22
23
24
25
26
27

4.13.2.2. Copies of the site plan shall be submitted no later than twenty-five (25) days prior to
the Planning Board meeting at which the plan is to be reviewed. The number of copies required
for review shall be determined by the Planning and Development Department. All plans shall be
prepared, stamped and endorsed by a registered engineer, surveyor, or other person duly
authorized by the state to practice as such. All plans shall contain at least the following
information:

28

4.13.2.2.1. Property and Ownership Information.

29
30

4.13.2.2.1.1. Present recorded owner and the map book reference of the site
property.

31
32

4.13.2.2.1.2. Owners, lot numbers or map book and page reference of all
adjacent properties.
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4.13.2.2.1.3. Boundary of the entire lot by course and distance.

2

4.13.2.2.1.4. Width of the existing rights-of-way.

3

4.13.2.2.1.5. Nature or purpose, location and size of existing easements.

4
5
6

4.13.2.2.1.6. Iron pins three-eighths of an inch in diameter and 36 inches in
length or concrete monuments shall be shown and installed at all lot corners,
points of tangents, and any angle point along a given course of the lot.

7
8

4.13.2.2.1.7. Plan drawn to at least one inch equals 60 feet scale showing north
arrow.

9

4.13.2.2.2. Existing Features Information.

10
11

4.13.2.2.2.1. Streets showing the type and width of pavement, curbs and
sidewalks.

12
13

4.13.2.2.2.2. Topographic features of the lot and existing grades for the lot,
streets, storm drainage, etc.

14
15

4.13.2.2.2.3. Flood zones as determined by the latest FEMA flood insurance rate
map, with the notation "flood zones subject to change by FEMA."

16
17

4.13.2.2.2.4. All other underground utilities and facilities including gasoline
tanks.

18
19

4.13.2.2.2.5. Location of areas subject to U.S. Army Corps of Engineers 404
wetlands protection.

20
21
22
23
24

4.13.2.2.2.6. If the lot is within an ocean hazard area of environmental concern
(AEC), the survey shall show the location of the first line of stable natural
vegetation, the CAMA setback line, and contour lines at two-foot intervals
depicting any dunes located within an oceanfront AEC that are to be disturbed
by the construction.

25
26

4.13.2.2.2.7. The location of any marsh areas or estuarine waters within or
abutting the lot.

27
28
29
30

4.13.2.2.2.8. If the lot is within the small surface water supply watershed area of
environmental concern (within 1,200 feet from the fresh water pond), the
survey shall show the distance between the fresh water pond and proposed
septic or sewage treatment system.
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4.13.2.2.3. Site Improvements.

2
3

4.13.2.2.3.1. Proposed building type (brick, concrete or frame), number of floors
and dimensions.

4

4.13.2.2.3.2. Proposed first floor elevation shall be shown.

5

4.13.2.2.3.3. Location and type of all sidewalks and curbs within the site.

6
7

4.13.2.2.3.4. Location of sanitary sewer facilities with connection to sewer
system or septic tank.

8
9

4.13.2.2.3.5. Layout and number of parking stalls shall be shown in accordance
with Article __.

10

4.13.2.2.3.6. Finished grades shall be shown for the entire site.

11
12
13
14
15
16
17

4.13.2.2.3.7. A tabulation of the total number of dwelling units of various types
in the project and the overall project density in dwelling units per acre. Before
any proposed site plan shall be approved, tentative approval of the proposed
sewage treatment and disposal facilities by the state department of
environment, health, and natural resources, when applicable, shall be
demonstrated to the planning board along with any dredging and filling permits
required by law.

18
19

4.13.2.2.3.8. A detailed lighting plan shall be provided in accordance with Article
__.

20
21
22
23

4.13.2.2.3.9. A buffering and open space preservation/landscaping plan shall be
provided in accordance with the procedures established in Section __. This plan
shall depict any trees, shrubs, or forbs necessary to satisfy any applicable
requirements of Section __.

24
25
26

4.13.2.2.3.10. The location, number, and dimensions of all proposed wall signs,
roof signs, and freestanding sign structures to be placed on the building and
property in accordance with Section __.

27
28
29

4.13.2.2.4. Right-of-Way Improvements. Right-of-way improvements shall be made in
accordance with the standards and specifications of state department of transportation
or chapter 36 of this Code.

30
31

4.13.2.2.5. Storm Drainage. Storm drainage shall be provided in accordance with
chapter 34 of this Code.

32
33

4.13.2.2.6. Permits. In addition to the building permit, a permit for any construction
within the public right-of-way shall be obtained prior to commencing any work.
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2

4.13.2.2.7. Inspections. Inspections of sites involving public rights-of-way and
inspections of any on-site construction shall be made by the Town.

3
4
5

4.13.2.2.8. Site Plan Checklist. All items on the site plan checklist and all pertinent
provisions of this UDO shall be addressed by the applicant before the site plan is
presented for review by the Planning Board.

6
7
8
9
10

4.13.2.2.9. Changes Following Approval. After approval of a site plan by the Board of
Commissioners, minor changes in the plan may be approved in writing by the UDO
Administrator, provided that the changes do not prevent the spirit and intent of a
condition of approval from being met, or a provision or requirement of an ordinance
from being executed, except as provided in Section 3.6, Establishment of Vested Rights.

11
12

4.13.2.3. Dimensional requirements and development standards shall be in accordance with the
district in which the building is to be located.

13
14
15
16
17
18

4.13.2.4. The Planning Board may recommend approval, conditional approval or rejection of any
proposed site plan. Upon completion of review, the Planning Board will transmit their
recommendations to the Board of Commissioners. The Board of Commissioners may approve,
approve with specific requirements or disapprove any site plan. A rejected site plan may be
resubmitted in accordance with this section when redrafted to meet the specifications of this
UDO and upon payment of a site plan review fee as required in Section 1.9.

19
20
21

4.13.2.5. If, following Board of Commissioners' conditional or final approval, the owner or
developer desires to make a major change in any of the factors listed in Section 4.13.2.2.3, the
change must be approved by the Planning Board and Board of Commissioners.

22

SECTION 4.14 CERTIFICATE OF COMPLIANCE REQUIRED. (Sec. 48-527)

23
24
25
26
27
28
29
30
31
32
33
34
35

4.14.1. No land shall be used or occupied, and no building hereafter structurally altered, erected,
moved, be used or have its use changed, until a certificate of compliance shall have been issued by the
building inspector stating that the building and/or the proposed use thereof complies with the
provisions of this UDO. A certificate of compliance shall be applied for coincident with the application
for a building permit and shall be issued within ten days after the erection or structural alterations of
such building, or part, shall have been completed in conformity with the provisions of this UDO. A record
of all certificates shall be kept on file in the office of the building inspector, and copies shall be furnished
on request to any person wishing to review such records. No permit for excavation for, or erection of,
any building; or part of a building; or for repairs to, or alterations of, a building shall be issued until after
a statement of its intended use has been filed by the applicant. In instances where a change of use is
proposed and no building permit is required, then only a development permit reviewed and approved
by the UDO Administrator shall be required to verify that the proposed use and requirements pertaining
thereto comply with the provisions of this UDO.
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5
6

4.14.2. Prior to issuance of a certificate of compliance for any building other than a single-family or
duplex dwelling, the UDO Administrator shall inspect the entire site to determine if the development
complies with the Town approved site plan. If the UDO Administrator finds deviations from the
approved plans that effect parking, stormwater management, lot coverage, loading areas, building
footprint, building location, or buffers, or upon the recommendation of the Town Engineer, the
applicant shall furnish the Town with a final, original, sealed and signed as-built survey of the entire site.

7
8
9
10
11

4.14.3. Prior to issuance of a certificate of compliance for any structure on a single-family or duplex lot
with proposed development including, but not limited to, houses, swimming pools, decks, porches or
other structural features located within six inches or closer to a setback line, or if the UDO Administrator
finds that the site or a structure on the site has deviated from the approved site plan, a final, original,
sealed and signed as-built survey shall be required.

12

PART IV.

13

SECTION 4.15 REVIEW PROCEDURE FOR MINOR SUBDIVISIONS.

14
15
16

4.15.1. The developer may submit a sketch development plan, as specified in Section 4.6, to the UDO
Administrator. At this stage, the UDO Administrator and the developer shall informally review the
proposal.

17
18
19
20

4.15.2. After this initial review has been completed, the subdivider or their authorized representative
shall prepare a final plat as specified in Part II of this Article and submit it to the UDO Administrator. At
the time of submission, the subdivider shall pay to the Town an application fee as established by the
Board of Commissioners in accordance with Section 1.9. Refer to Section __ for plat requirements.

21

4.15.3. The UDO Administrator shall approve or disapprove the final plat, as provided in Section 4.8.

22

SECTION 4.16 REVIEW PROCEDURE FOR MAJOR SUBDIVISIONS.

23

4.16.1. Preliminary Plat.

SUBDIVISION PROCEDURES.

24
25
26

4.16.1.1. At the time of submission of the preliminary plat and phasing plan (if applicable), the
subdivider shall pay to the Town an application fee as established by the Board of
Commissioners in accordance with Section 1.9. Refer to Section __ for plat requirements.

27
28
29
30
31
32

4.16.1.2. The subdivider or his or her authorized agent shall submit four (4) hard copies and one
(1) digital copy of the preliminary plat to the UDO Administrator who shall evaluate the plan to
determine whether or not it meets the requirements of this Ordinance. The UDO Administrator
will solicit and receive comments from other persons or agencies before making its final
recommendations. If the application is complete, the UDO Administrator will submit it to the
Planning Board according to the schedule established in Section 4.9.4.

33
34

4.16.1.3. After the UDO Administrator determines that the preliminary plat meets the
requirements of this Ordinance, it shall be submitted to the Planning Board for review and
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6
7
8
9

recommendation to the Board of Commissioners. At least ten (10) days prior to the Planning
Board meeting, the Town shall prominently post a notice on the site proposed for subdivision or
on an adjacent public street or highway right-of-way. The Planning Board shall forward its
recommendation to the Board of Commissioners within thirty (30) days after first consideration
by the Planning Board. If the Planning Board fails to act within the 30-day period, the
subdivision will be placed on the next available Board of Commissioners agenda. The Board of
Commissioners shall consider the preliminary plat and approve, approve with conditions
acceptable to the applicant, or disapprove the plan.
4.16.2. Final Plat.

10
11
12

4.16.2.1. At the time of submission of the final plat, the subdivider or his or her authorized
agent shall pay the Town an application fee as established by the Board of Commissioners in
accordance with Section 1.9. Refer to Section __ for plat requirements.

13
14
15
16
17
18
19

4.16.2.2. Within 24 months after approval of the preliminary plat by the Board of
Commissioners, the subdivider shall submit a final plat showing that he or she has completed
the subdivision according to the preliminary plan and phasing plan (if applicable). The final plat
may include all or only a portion of the subdivision as proposed and approved on the
preliminary subdivision plat, provided that all required improvements have been installed as
called for in the approved preliminary plat or a surety bond or similar financial instrument has
been approved by the Board of Commissioners, in accordance with Section 4.16.6.

20
21
22
23
24
25
26
27

The UDO Administrator shall determine whether or not the final plat substantially agrees with
the approved preliminary plan. If substantial differences exist, the UDO Administrator may deny
the final plat and require that a new preliminary plat be submitted. If the plat substantially
agrees with the preliminary plat, the UDO Administrator shall approve the final plat within thirty
(30) days after first consideration, if the Board of Commissioners has accepted the publicly
dedicated improvements or approved a performance bond agreement. Only after the final plat
has been approved and recorded at the Dare County Register of Deeds office shall any lots be
transferred or conveyed. The plat must be recorded within 30 days after approval.

28
29
30
31

4.16.2.3. Four (4) hard copies and one (1) digital copy of the final plat shall be submitted: two
mylar copies and two paper copies. Two reproducible copies shall each have original signature.
The original copy shall be returned to the subdivider and one mylar copy shall be recorded by
the developer at the Dare County Register of Deeds office.

32
33
34
35

4.16.2.4. The final plat shall be prepared by a surveyor licensed and registered to practice in the
state. It shall conform to the provisions of plats, subdivisions, and mapping requirements as set
forth in GS 47-30, as amended, and the Standards of Practice of Land Surveying in North
Carolina.

36
37
38

4.16.2.5. The final plat shall depict or contain the information specified in Section __. Plats not
illustrating or containing the information required in Section __ shall be returned to the
subdivider or his or her authorized agent for completion and resubmission.
Nags Head UDO
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4.16.2.6. For any replatting or resubdivision of land, the same procedures, rules, and regulations
shall apply as prescribed herein for an original subdivision.

3
4
5
6
7
8
9
10
11
12
13
14

4.16.3. Time Limitation/Approval of Preliminary Plat.
Preliminary plat approval shall be valid for two (2) years unless a greater time period is granted through
a Vested Rights request. If final plat approval has not been obtained within said two-year period,
preliminary plat approval is void. A new preliminary plat shall be required to be submitted and such plat
shall be in conformance with all current and applicable standards in this Ordinance. Notwithstanding,
the developer may submit a request to the UDO Administrator for a time extension for up to one (1)
year for final plat submittal. Said request must be submitted to the UDO Administrator thirty (30) days
prior to the original plat expiration date. No more than one (1) such extension may be granted by the
UDO Administrator per subdivision. The developer may submit a final plat for one or more phases of a
subdivision given preliminary plat approval. Said submission shall extend the expiration date for the
remaining phases of the subdivision for an additional two (2) years past the date of said final plat
approval or approval of one or more phases.

15
16
17

4.16.4. As-Built Drawing Submittal.
Prior to final plat approval or release of performance guarantees, As-Built Drawings shall be submitted
and administratively approved.

18
19
20
21
22
23

4.16.5. Property Owners Association Covenants Review.
Prior to approval of any final plat for a major subdivision, the UDO Administrator shall review the
covenants of the Property Owners Association to ensure compliance with Town requirements. The
covenants shall include provisions for the ownership and maintenance of all privately-held facilities,
including engineered stormwater control structures (BMPs). The UDO Administrator will refer the
covenants to the Town Attorney for review and approval.

24
25
26
27
28
29
30
31
32
33

4.16.6. Performance Guarantees.
In lieu of requiring the completion, installation, and dedication of all improvements prior to final plat
approval, the Town of Nags Head may enter into an agreement with the subdivider whereby the
subdivider shall agree to complete any remaining required improvements as specified by the approved
preliminary plat for that portion of the subdivision to be shown on the final plat within a mutually
agreed upon specified time period not to exceed one (1) year. Once agreed upon by both parties and
the security required herein is provided, the final plat may be approved by the Board of Commissioners,
if all other requirements of this Ordinance are met. The Town shall require a certified cost estimate
from a licensed contractor or engineer for the cost of completion of such improvements. This provision
does not apply to stormwater improvements.

34
35

4.16.6.1. The subdivider shall provide one of the following Performance Guarantees, elected at
the subdivider’s discretion, in lieu of installation:

36

4.16.6.1.1. Surety bond issued by any company authorized to do business in this State.

37
38

4.16.6.1.2. Letter of credit issued by any financial institution licensed to do business in
this State.
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4.16.6.1.3. Other form of guarantee that provides equivalent security to a surety bond
or letter of credit.

3
4
5
6
7
8
9
10
11

4.16.6.2. The performance guarantee shall be returned or released, as appropriate, within thirty
(30) days upon the acknowledgment by the Town that the improvements for which the
performance guarantee is being required are complete. If the improvements are not complete
and the current performance guarantee is expiring, the performance guarantee shall be
extended, or a new performance guarantee issued, for an additional period until such required
improvements are complete. A developer shall demonstrate reasonable, good faith progress
toward completion of the required improvements that are the subject of the performance
guarantee or any extension. The form of any extension shall remain at the election of the
developer.

12
13
14
15
16
17

4.16.6.3. The amount of the performance guarantee shall not exceed one hundred twenty-five
percent (125%) of the reasonably estimated cost of completion at the time the performance
guarantee is issued. Any extension of the performance guarantee necessary to complete
required improvements shall not exceed one hundred twenty-five percent (125%) of the
reasonably estimated cost of completion of the remaining incomplete improvements still
outstanding at the time the extension is obtained.

18
19

4.16.6.4. The performance guarantee shall only be used for completion of the required
improvements and not for repairs or maintenance after completion.

20
21
22
23

4.16.6.5. For subdivisions which are underwritten or constructed with federal funds and for
which the specifications for facilities or improvements are equal to or of a higher standard than
those required by the Town, the bond-posting requirement may be waived and the final plat
approved prior to completion of facilities or improvements.

24
25
26
27
28
29
30

4.16.7. Transfer of Lots in Unapproved Subdivision Plats, Conveyance of Unapproved Lot Subject to this
Ordinance.
After the effective date of this Ordinance, it shall be illegal for any person being the owner or agent of
the owner of any land located within the territorial jurisdiction of this Ordinance, to subdivide land in
violation of this Ordinance or to transfer or sell land by reference to, exhibition of, or any other use of a
plat showing a subdivision of the land before the plat has been properly approved under the terms of
this Ordinance.

31
32

The description by metes and bounds in the instrument of transfer or other document used in the
process of selling or transferring land shall not exempt the transaction from this Ordinance.

33
34
35
36
37

Any person who, being the owner or agent of the owner of any land located within the jurisdiction of
the Town, thereafter subdivides land in violation of applicable Town ordinances or transfers or sells land
by reference to, exhibition of, or any other use of a plat showing a subdivision of the land before the
plat has been properly approved under applicable Town ordinances and recorded in the office of the
Dare County Register of Deeds, or who transfers land otherwise subject to this Ordinance by reference
Nags Head UDO
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1
2

to metes-and-bounds description shall be guilty of a Class 1 misdemeanor and in violation of this
Ordinance, and are subject, upon conviction, to fine and/or imprisonment as provided by NCGS 14-4.

3
4
5
6
7
8

The Board of Commissioners, through its attorney or other official so designated, may take any action to
enforce this Ordinance as provided in Section 1.10. Civil penalties may be issued in accordance with
Section 1.10. The Board of Commissioners may direct the enforcement of this Ordinance by any method
listed in NC General Statutes 160A-174, including enjoining the transfer or sale of land in an illegal
subdivision. Building permits required pursuant to NCGS 160A-417 may be denied for lots that have
been illegally subdivided.

9

SECTION 4.17 PROCEDURE FOR PLAT RECORDATION.

10
11
12
13
14

After the effective date of this Ordinance, no subdivision plat of land within the Town’s jurisdiction shall
be filed or recorded until it has been submitted to and approved by the appropriate agencies, and until
this approval is entered in writing on the face of the plat by the chairperson or head of that agency. All
publicly dedicated improvements must be accepted by the Board of Commissioners contingent upon
final plat recordation or acceptance of an approved performance bond.

15
16
17
18

A plat shall not be filed or recorded by the Dare County Register of Deeds of any subdivision located
within the Town’s jurisdiction that has not been approved in accordance with this Ordinance, nor shall
the Clerk of Superior Court order or direct the recording of a plat if the recording would be in conflict
with the requirements of this Ordinance.

19

SECTION 4.18 ISSUANCE OF PERMITS.

20
21
22
23
24

Development permits and building permits may be issued by the Town of Nags Head for the erection of
any building on any lot within a proposed subdivision prior to the final plat of said subdivision being
approved in a manner as prescribed by this Ordinance and recorded at the Register of Deeds office,
provided an improvements permit has been issued by the Dare County Health Department, if required.
A certificate of occupancy may not be issued until the final plat has been approved and recorded.

25

SECTION 4.19 DEDICATION OF LAND FOR PARK, RECREATION, AND OPEN SPACE.

26
27
28
29
30
31
32
33
34

A developer may provide funds to the Town whereby the Town may acquire recreational land or areas
to serve the development or subdivision, including the purchase of land that may be used to serve more
than one subdivision or development within the immediate area. All funds received by the Town
pursuant to this paragraph shall be used only for the acquisition or development of recreation, park, or
open space sites. Any formula enacted to determine the amount of funds that are to be provided under
this paragraph shall be based on the value of the development or subdivision for property tax purposes.
A combination or partial payment of funds and partial dedication of land when the governing body of
the Town determines that this combination is in the best interests of the citizens of the area to be
served. Refer to Article _, Part _.
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1

PART V.

2

SECTION 4.20 APPLICABILITY AND PROCESS.

3
4
5
6

The Construction Drawings for Minor Site Plans, Major Site Plans, and Major Subdivision Preliminary
Plats shall be submitted with the site plan or preliminary plat. The construction drawings shall be
reviewed concurrent with the major site plan or major subdivision preliminary plat. Construction
drawings shall be approved administratively prior to the issuance of a certificate of compliance.

7

SECTION 4.21 SUBMITTAL REQUIREMENTS.

8

Construction Drawings shall include the following:

9
10
11
12
13
14
15
16
17
18
19
20












CONSTRUCTION DRAWING REVIEW REQUIREMENTS.

Site Plan or Preliminary Plat
Existing Conditions
Grading Plan (see Section __)
Soil and Erosion Control Plan (see Section __)
Landscaping Details (see Section __)
Lighting Plan (see Section __)
Street Details, if applicable (see Section __)
Infrastructure Details (see Section __)
Stormwater Control Plan (see Section __)
Building Elevations with Architectural Tabulation (see Section __).

NOTE: Improvements such as roads, curbs, bumpers, and sidewalks shall be indicated with crosssections, design details, and dimensions.
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ARTICLE 1. PURPOSE & APPLICABILITY
1

SECTION 1.1 PURPOSE AND INTENT.

2
3
4
5
6
7

1.1.1. This Unified Development Ordinance (UDO) is made in accordance with the 2017 Town of Nags
Head Comprehensive Plan, as amended, and designed to lessen congestion in the streets; to secure
safety from fire, panic and other dangers; to promote health and the general welfare; to provide
adequate light and air; to prevent the overcrowding of land; to avoid undue concentration of
population; and to facilitate the adequate provision of transportation, water, sewage, schools, parks and
other public requirements. (Sec. 48-4)

8
9
10
11
12

1.1.2. The regulations are made with reasonable consideration, among other things, as to the character
of the district and its peculiar suitability for particular uses, and with a view to conserving the value of
buildings and encouraging the most appropriate use of land throughout the jurisdiction of the Town, as
it may from time to time exist. This UDO is one of the instruments for the implementation of the Town’s
Comprehensive Plan, as amended on update and is declared to be in conformance therewith. (Sec. 48-4)

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

1.1.3. It is the intent and purpose of the current land use plan update and of this UDO, which aids in
implementing the plan, to promote the public health, safety, morals, convenience, comfort, amenities,
prosperity, and general welfare of the citizens of the community and to provide, among other matters, a
wholesome, serviceable and attractive community; to preserve the family beach character of the Town;
to increase the safety and security of home life; to preserve and create a more favorable environment in
which to rear children; to stabilize and enhance property and civic values; to develop meaningful and
productive relationships between the private sector and town government; to provide for a uniform
land use pattern and tax assessment base; to aid in development and redevelopment of the town; to
increase traffic safety and ease transportation problems; to provide more adequately for vehicular
parking, parks, parkways, recreation, schools, public buildings and facilities, housing, job opportunities,
light, air, water, sewage, sanitation and other public requirements; to lessen congestion, disorder and
danger which often occur in unplanned and unregulated development; to mitigate the menaces to life
and property from the effects of storm attack; to prevent overcrowding of land and undue
concentration of population; to ensure compatibility of new development with existing development
and open space; to conserve and enhance the manmade resources of the community; to provide for the
appropriate use, conservation and protection of natural resources in the town; and to provide more
reasonable and serviceable means and methods of protecting and safeguarding the economic and social
structure upon which the public depends. (Sec. 48-4)

31
32
33
34
35
36

1.1.4. The existing land development regulations of the Town relating to use of land, water, structures
and buildings, the provision of off-street parking and loading and related matters, including flood
damage prevention, sedimentation and erosion control, and dune protection, are replaced by this UDO,
effective ________________. The adoption of this UDO shall not affect nor prevent any pending or
future prosecution of, or action to abate, violations of the previous land development ordinances of the
Town which occurred prior to ________________. (Sec. 48-1 & 48-2)
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ARTICLE 1. PURPOSE & APPLICABILITY
1

SECTION 1.2 SHORT TITLE.

2
3

This Ordinance shall be known and may be cited as the Nags Head Unified Development Ordinance
(UDO). This UDO may address land use regulatory controls authorized by NCGS Chapter 160A.

4

SECTION 1.3 AUTHORITY.

5
6
7
8
9

1.3.1. Zoning and other land use regulatory provisions enacted herein are under the authority of North
Carolina General Statutes (NCGS) Chapter 160A, Article 19, which extends to towns/cities the authority
to enact regulations which promote the health, safety, morals, or the general welfare of the community.
This UDO is further enacted pursuant to NCGS 160A-382 which authorizes the establishment of zoning
classifications within the Town jurisdiction, as it may from time to time exist:

10
11

1.3.1.1. To regulate and restrict the height, number of stories, and size of building and other
structures;

12
13

1.3.1.2. To regulate and restrict the percentage of a lot or site that may be occupied, the size of
yards, courts, and other open spaces;

14

1.3.1.3. To regulate and restrict the density of population;

15
16

1.3.1.4. To regulate and restrict the erection, construction, reconstruction, alteration, repair, or
use of buildings, structures, and land for trade, industry, residence, and other purposes; and

17

1.3.1.5. To do all other things authorized by law in these matters. (Sec. 48-3)

18
19
20
21

1.3.2. NCGS 160A-382 further authorizes the establishment of overlay districts in which additional
regulations may be imposed upon properties that lie within the boundary of the district. The statutes
also require that all such regulations shall be uniform for each class or type of building throughout each
district, but that the regulations in one district may differ from those in other districts.

22
23
24
25
26
27
28

1.3.3. Subdivision provisions enacted herein are under the authority of NCGS 160A-371 to 160A-377
which provide for the coordination of streets within proposed subdivisions with existing or planned
street and with other public facilities, the dedication or reservation or recreation areas serving residents
of the immediate neighborhood within the subdivision, or alternatively, for the provision of funds to be
used to acquire recreation areas serving residents of more than one neighborhood in the immediate
area, and for the distribution of population and traffic in a manner that will avoid congestion and
overcrowding.

29
30
31

1.3.4. This UDO is further enacted under NCGS 160A-363, Supplemental Powers, which allows
cities/towns to combine any of the land development ordinances authorized by Chapter 160, Article 19,
into a unified ordinance.
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ARTICLE 1. PURPOSE & APPLICABILITY
1

SECTION 1.4 JURISDICTION AND EXEMPTIONS.

2
3
4
5

1.4.1. This UDO shall be effective throughout the corporate boundaries of the Town. The regulations
and provisions found in this UDO shall apply to all the properties within the corporate limits of the Town
of Nags Head, North Carolina, and the Town’s extraterritorial jurisdiction (ETJ) as delineated on the
Town of Nags Head Official Zoning Map.

6
7
8

1.4.2. In addition to other locations required by law, a copy of a map showing the boundaries of the
Town’s planning jurisdiction shall be available for public inspection in the Planning and Development
Department.

9
10
11
12
13
14
15

1.4.3. Except as hereinafter provided, no building or structure shall be erected, moved, altered, or
extended, and no land, building, or structure or part thereof shall be occupied or used unless in
conformity with the regulations specified for the district in which it is located. Additionally, no use of
land shall be initiated or changed and no building or other structure shall be erected, moved, added to
or structurally altered without having either a conditional use permit approved by the Board of
Commissioners as provided for under Section 3.8, Conditional Use Permits, or a zoning permit approved
and issued by the UDO Administrator.

16
17
18
19

1.4.4. Excepting the provisions contained in Section 3.6, Establishment of Vested Rights, nothing
contained in this Ordinance shall require any change in the plans, construction, size or designated use of
any building, structure or part of one for which a building permit has been granted by the building
inspector prior to the time of passage of this Ordinance. (Sec. 48-701)

20

1.4.5. Exemptions.

21
22
23
24
25
26

1.4.5.1. These regulations shall not apply to any land or structure for which, prior to the
effective date hereof, there is a properly approved site specific plan as required by the
requirements previously adopted or previously approved vested rights in accordance with NCGS
160A-385.1. Any preliminary or final subdivision plat approvals required for such approved or
exempted site specific plans shall be conducted in accordance with the requirements of the
previous Zoning Ordinance or Subdivision Ordinance.

27
28
29
30
31

1.4.5.2. In accordance with NCGS 160A-392, all of the provisions of this UDO are hereby made
applicable to the erection, construction, and use of buildings by the State of North Carolina and
its political subdivisions. Notwithstanding the provisions of any general or local law or
ordinance, no land owned by the State of North Carolina may be included within an overlay
district or a special use or conditional use district without approval of the Council of State.

32

SECTION 1.5 SEVERABILITY.

33
34
35
36
37

If any section or specific provision or standard of this Ordinance or any regulating district boundary
arising from it is found by a court to be invalid for any reason, the decision of the court shall not affect
the validity of any other section, provision, standard, or district boundary of these regulations except
the provision in question. The other portions of these regulations not affected by the decision of the
court shall remain in full force and effect.
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1

SECTION 1.6 CONFLICTS WITH OTHER REGULATIONS/LAWS.

2
3
4
5
6
7
8

In interpreting and applying the provisions of this Ordinance, they shall be held to be the minimum
requirements for the promotion of the public safety, health, convenience, prosperity, and general
welfare. It is not intended by this Ordinance to interfere with, repeal, or annul any easements,
covenants, or other agreements between parties; provided, however, that where this Ordinance
imposes a greater restriction upon the use of buildings or premises or upon the height of buildings, or
requires larger open spaces than are imposed or required by other ordinances, rules, regulations,
restrictive covenants, or agreements, the provisions of this Ordinance shall govern.

9

SECTION 1.7 CONFORMANCE WITH ADOPTED PLANS.

10
11
12

1.7.1. It is the intent of this UDO to ensure that all development within the Town’s jurisdiction is
consistent with the vision, goals, and actions of the Comprehensive Plan and all other adopted land use
related plans.

13
14

1.7.2. To the extent this UDO becomes or is inconsistent with adopted plans, it should be amended to
remain consistency with adopted plans.

15

SECTION 1.8 NORTH CAROLINA STATE BUILDING CODE.

16
17
18

The North Carolina State Building Code is incorporated herein by reference, and serves as the basis for
Building Inspector authority to regulate building construction and repair. This UDO is not intended to
conflict with or supersede the North Carolina State Building Code regulations.

19

SECTION 1.9 FEES.

20
21
22
23

1.9.1. Reasonable fees sufficient to cover the costs of administration, inspection, publication of notice,
and similar matters may be charged to applicants for zoning permits, sign permits, conditional use
permits, major and minor subdivision plat approval, zoning amendments, variances, appeals, and other
administrative relief, and site plan review.

24
25

1.9.2. The amount of the fees charged shall be determined by the Town’s consolidated fee schedule and
is available in the Office of the Town Clerk.

26

SECTION 1.10 VIOLATION OF UDO REGULATIONS.

27
28
29
30

1.10.1. Complaints Regarding Violations.
Whenever the UDO Administrator receives a complaint alleging a violation of the UDO, the UDO
Administrator shall investigate the complaint and take whatever action is warranted to resolve any
violation to the Ordinance.

31
32

1.10.2. Enforcement.
Enforcement is through civil penalty, injunctive relief, and any other equitable remedy.
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1
2
3
4
5
6

1.10.3. Persons Liable for Violations.
The owner, tenant, or occupant of any building or land or part thereof and any architect, builder,
contractor, agent, or other person who participates in, assists, directs, creates, or maintains any
situation that is contrary to the requirements of this Ordinance may jointly and/or independently be
held responsible for the violation and suffer the penalties and be subject to the remedies herein
provided.

7

1.10.4. Penalties and Remedies for Violations of the UDO. (Sec. 1-6)

8
9
10
11
12
13
14

1.10.4.1. Unless otherwise specifically provided, violation of any provision of this UDO shall
subject the offender to the remedies hereinafter provided, except, that where the General
Statutes of North Carolina provide specific civil remedies for violations of provisions of this UDO
adopted pursuant to such statutes, such remedies available to the Town for enforcement of this
UDO shall be in addition to the remedies stated in this section, provided, however, that no
criminal penalties shall be applicable unless hereinafter stated in this section as being applicable
to specific articles or provisions of this UDO.

15
16
17
18
19
20
21
22
23

1.10.4.2. Violations of this UDO shall subject the offender to a civil penalty upon the issuance of
a citation for such violation as provided herein. The civil penalty, if not paid to the Town
Treasurer within fifteen (15) days of the issuance of a citation, may be recovered by the Town in
a civil action in the nature of debt. Such penalty amounts shall be determined by the Town’s
consolidated fee schedule and is available in the Town Clerk’s office. Unless otherwise provided
by a specific provisions of this UDO, such civil penalties shall be no more than $500.00 for each
violation, and each day any single violation continues shall be a separate violation; except, that
for violations of parking ordinances as set out in Article 9, Part __, the civil penalty provisions
and procedures therein shall apply.

24
25
26
27
28

1.10.4.3. In addition to any civil penalties set out in this section, any provision of this UDO or any
other town ordinance may be enforced by an appropriate equitable remedy issued from a court
of competent jurisdiction. In such case, the general court of justice shall have jurisdiction to
issue such orders as may be appropriate, and it shall not be a defense to the application of the
Town for equitable relief that there is an adequate remedy at law.

29
30
31
32
33
34
35
36
37

1.10.4.4. In addition to any civil penalties set out in this section, any provision of this UDO or any
other town ordinance that makes unlawful a condition existing upon or use made of real
property may be enforced by injunction and order of abatement, and the general court of
justice shall have jurisdiction to issue such orders. When a violation of such a provision occurs,
the Town may apply to the appropriate division of the general court of justice for a mandatory
or prohibitory injunction and order of abatement commanding the defendant to correct the
unlawful condition upon or cease the unlawful use of the property. The action shall be
governed in all respects by the laws and rules governing civil proceedings, including the Rules of
Civil Procedure in general and Rule 65 in particular.
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1
2

1.10.4.5. In addition to an injunction, the court may enter an order of abatement as a part of the
judgment in the cause. An order of abatement may direct that:

3
4

1.10.4.5.1. Buildings or other structures on the property be closed, demolished or
removed;

5
6

1.10.4.5.2. Fixtures, furniture or other movable property be removed from buildings on
the property;

7

1.10.4.5.3. Grass and weeds be cut;

8

1.10.4.5.4. Improvements or repairs be made; or

9
10

1.10.4.5.5. Any other action be taken that is necessary to bring the property into
compliance with this UDO or such ordinance.

11
12
13
14
15
16
17
18
19
20

If the defendant fails or refuses to comply with an injunction or with an order of abatement
within the time allowed by the court, he may be cited for contempt, and the Town may execute
the order of abatement. The Town shall have a lien on the property for the cost of executing an
order of abatement in the nature of a mechanic's and materialman's lien. The defendant may
secure cancellation of an order of abatement by paying all costs of the proceedings and posting
a bond for compliance with the order. The bond shall be given with sureties approved by the
Clerk of Superior Court in an amount approved by the judge before whom the matter is heard
and shall be conditioned on the defendant's full compliance with the terms of the order of
abatement within a time fixed by the judge. Cancellation of an order of abatement shall not
suspend or cancel an injunction issued in conjunction therewith.

21
22
23

1.10.4.6. The provisions of this UDO and any other town ordinances may be enforced by one all
or a combination of the remedies authorized and prescribed by this section; except, that any
provision the violation of which incurs a civil penalty shall not be enforced by criminal penalties.

24
25

1.10.4.7. Except as otherwise specifically provided, each day's continuing violation of any
provision of this UDO or any other town ordinance shall be a separate and distinct offense.

26
27
28

1.10.4.8. Any ordinances hereafter adopted by the Board of Commissioners of the Town, the
violation of which shall incur a penalty, shall specify whether the enforcement shall be pursuant
to the civil penalty or criminal penal provisions of this section.

29
30

1.10.4.9. A violation of this UDO, the penalty for which is a civil penalty, shall be enforced as
provided in subsections 1.10.4.10, 1.10.4.11, and 1.10.4.12 of this section.

31
32
33
34
35

1.10.4.10. Upon determination of a violation of any section of this UDO, the penalty for which is
a civil penalty, the Town shall cause a warning citation to be issued to the violator, setting out
the nature of the violation, the date of the violation and an order to immediately cease the
violation or, if the violation is in the nature of an infraction for which an order of abatement
would be appropriate in a civil proceeding, stating a reasonable period of time in which the
Nags Head UDO

Draft:8/30/2017

Page 1-7

ARTICLE 1. PURPOSE & APPLICABILITY
1
2
3
4

violation must be abated. The warning citation shall specify that a second citation shall incur a
civil penalty. The initial issuance of a warning citation upon a violator as provided above shall
not be required for the immediate imposition of civil penalties for a determination of a violation
of any of the provisions of this UDO.

5
6
7
8
9
10
11
12
13
14
15
16
17

1.10.4.11. Upon failure of the violator to obey the warning citation, a civil citation shall be
issued by the appropriate official of the Town and either served directly on the violator or his
duly designated agent, or registered agent if a corporation, in person or posted in the United
States mail service by first class mail addressed to the last known address of the violator as
contained in the records of the town, or obtained from the violator at the time of the issuance
of the warning citation. The violator shall be deemed to have been served upon the mailing of
such citation. The citation shall direct the violator to appear before the Town treasurer, located
in the Town Hall, within 15 days of the date of the citation or alternatively to pay the citation by
mail. The violation for which the citation is issued must have been corrected by the time the
citation is paid; otherwise, further citations shall be issued. Citations may be issued for each day
the offense continues until the prohibited activity is ceased or abated. Within a 12-month
period, any repeat violation for which a notice of violation, warning citation, or civil citation has
been issued shall be considered a continuation of the original violation.

18
19
20

1.10.4.12. If the violator fails to respond to a citation within 15 days of its issuance and pay the
penalty prescribed therein, the Town may institute a civil action in the nature of debt in the
appropriate division of the state general court of justice for the collection of the penalty.

21

1.10.4.13. The assessment of a civil penalty may be appealed to the Board of Adjustment.

22
23

1.10.5. Penalties and Remedies for Violation of Article 10, Part __, Sedimentation & Erosion Control.
1.10.5.1. Civil Penalties. (Sec. 28-19)

24
25
26
27
28
29
30
31

1.10.5.1.1. Civil Penalty for a Violation. Any person who violates any of the provisions
of Article 10, Part __, Sedimentation & Erosion Control, or rule or order adopted or
issued pursuant to Article 10, Part __, or who initiates or continues a land-disturbing
activity for which an erosion control plan is required except in accordance with the
terms, conditions and provisions of an approved plan, shall be subject to a civil penalty.
The maximum civil penalty amount that the town may assess per violation is $5,000.00.
A civil penalty may be assessed from the date of the violation. Each day of continuing
violation shall constitute a separate violation.

32
33

1.10.5.1.2. Civil Penalty Assessment Factors. The Board of Commissioners shall
determine the amount of the civil penalty based upon the following factors:

34

1.10.5.1.2.1. The degree and extent of harm caused by the violation;

35

1.10.5.1.2.2. The cost of rectifying the damage;

36

1.10.5.1.2.3. The amount of money the violator saved by noncompliance;
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1

1.10.5.1.2.4. Whether the violation was committed willfully; and

2
3

1.10.5.1.2.5. The prior record of the violator in complying or failing to comply
with the Article 10, Part __.

4
5
6
7
8

1.10.5.1.3. Notice of Civil Penalty Assessment. Notice of assessment shall be by either
registered or certified mail, return receipt requested, or other means reasonably
calculated to give notice and shall direct the violator to either pay the assessment or
contest the assessment, within 30 days after receipt of the notice of assessment, by
written demand for a hearing.

9
10

1.10.5.1.4. Hearing. Hearings held pursuant to this section shall be conducted by the
Board of Commissioners within 45 days after the receipt of a request for a hearing.

11
12
13

1.10.5.1.5. Final Decision. Within 45 days after the hearing, the Board of Commissioners
of the Town will render its final decision on the erosion control plan upon which a
hearing was requested.

14
15
16

1.10.5.1.6. Appeal of Final Decision. Appeal from the final decision of the Board of
Commissioners shall be to the Superior Court of the County where the violation
occurred. Such appeals must be made within 30 days of the final decision.

17
18
19
20
21
22
23
24

1.10.5.1.7. Collection. If the payment is not received within 30 days after demand for
payment is made, the Town may institute a civil action to recover the amount of the
assessment. The civil action may be brought in the Superior Court of the County where
the violation occurred, or the violator's residence or principal place of business is
located. Such civil actions must be filed within three years of the date the assessment
was due. An assessment that is not contested is due when the violator is served with a
notice of assessment. An assessment that is contested is due at the conclusion of the
administrative and judicial review of the assessment.

25
26

1.10.5.1.8. Credit of Civil Penalties. Civil penalties collected pursuant to Article 10, Part
__, shall be credited to civil penalty and forfeiture fund.

27
28
29
30
31
32

1.10.5.2. Criminal Penalties. Any person who knowingly or willfully violates any provision of
Article 10, Part __, Sedimentation & Erosion Control, or rule or order adopted or issued
pursuant to Article 10, Part __, or who knowingly or willfully initiates or continues a landdisturbing activity for which an erosion control plan is required except in accordance with the
terms, conditions and provisions of an approved plan, shall be guilty of a Class 2 misdemeanor,
which may include a fine not to exceed $5,000.00, as provided in NCGS 113A-64. (Sec. 28-19)

33

1.10.5.3. Injunctive Relief. (Sec. 28-20)

34
35
36

1.10.5.3.1. Violation of Local Program. Whenever the Board of Commissioners has
reasonable cause to believe that any person is violating or threatening to violate Article
10, Part __, Sedimentation & Erosion Control, or any rule or order adopted or issued by
Nags Head UDO
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the Town, or any term, condition or provision of an approved erosion control plan, it
may, either before or after the institution of any other action or proceeding authorized
by Article 10, Part __, institute a civil action in the name of the Town, for injunctive relief
to restrain the violation or threatened violation. The action shall be brought in the
Superior Court of the County.

6
7
8
9
10
11
12

1.10.5.3.2. Abatement of Violation. Upon determination by a court that an alleged
violation is occurring or is threatened, the court shall enter any order or judgment
necessary to abate the violation, to ensure that restoration is performed, or to prevent
the threatened violation. The institution of an action for injunctive relief under this
section shall not relieve any party to the proceedings from any civil or criminal penalty
prescribed for violations of Article 10, Part __, Sedimentation & Erosion Control.
1.10.6. Permit Revocation.

13
14
15
16
17
18

1.10.6.1. Any permit issued under this Ordinance, including a conditional use permit, may be
revoked by the permit-issuing authority (in accordance with the provisions of this section) if the
permit recipient fails to (1) develop or maintain the property in accordance with the plans
submitted or the approved conditional use permit, the requirements of this Ordinance, or any
additional requirements lawfully imposed by the permit-issuing board, or (2) the permit was
issued based on erroneous information or by mistake.

19
20
21
22
23
24

1.10.6.2. Before permits other than conditional use may be revoked, the UDO Administrator
shall give the permit recipient ten (10) days notice of intent to revoke the permit, shall inform
the recipient of the reasons for the revocation and of the recipient’s right to obtain a hearing
before the Board of Adjustment on the allegations, and shall comply with the notice and hearing
requirements set forth in Section 3.4. The UDO Administrator shall provide to the permittee a
written statement of the decision and the reasons therefor.

25
26
27

1.10.6.3. No person may continue to make use of land or building in the manner authorized by
any permit issued under this Ordinance after such permit has been revoked in accordance with
this Ordinance.

28

SECTION 1.11 EFFECTIVE DATE.

29
30

The provisions of this Ordinance were originally adopted and became effective on ________________,
2018.
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1

SECTION 2.1 PURPOSE AND INTENT; DUTIES SPECIFIED.

2
3
4
5

2.1.1. It is the intent of this Article that all questions arising in connection with the enforcement of this
UDO shall be presented first to the UDO Administrator, and that such questions shall be presented to
the Board of Adjustment only on appeal from a decision of the UDO Administrator. From the decision of
the Board of Adjustment, recourse shall be had to courts as provided by law.

6
7
8
9
10
11
12
13

2.1.2. It is further the intent of this Article that the duties of the Board of Commissioners in connection
with this UDO shall not include the hearing and passing upon disputed questions that may arise in
connection with enforcement, but that the procedure for determining such questions shall be as set out
in Section 2.5, Board of Adjustment. The duties of the Board of Commissioners in connection with this
UDO shall be the consideration and passing upon of site plans, conditional use applications, and vested
right applications, and the consideration and passing upon of any proposed amendment of this UDO or
map as outlined in Article 3, Legislative/Quasi-Judicial Procedures, and Article 4, Development Review
Process.

14
15
16
17
18
19
20

2.1.3. It is the intent of this Article that the Planning Board review, gather information, and make
recommendations to the Board of Commissioners on site plans, conditional use applications, and vested
right applications as required by Article 3 and 4. The Planning Board also shall review and make
recommendations to the Board of Commissioners concerning any proposed amendment of this UDO or
map as required by Section 3.5, UDO Text Amendment/Zoning Map Amendment. The duties of the
Planning Board are of an advisory nature to assist the Board of Commissioners in making their
determinations.

21
22

2.1.4. Any recourse afforded the public seeking relief from a decision of the Board of Commissioners
shall not be to the Board of Adjustment, but only to the courts as provided by law.

23
24
25
26
27
28

2.1.5. Recourse to the courts from any decision of the Board of Commissioners shall be in the nature of
certiorari. Any petition for review by the Superior Court shall be filed with the Clerk of the County
Superior Court within thirty (30) days after the decision of the Board of Commissioners is made. Any
such decision is that which is determined by a majority vote of a quorum of the Board of Commissioners
in an open session at which the matter under consideration has appeared on the agenda of the Board of
Commissioners.

29

SECTION 2.2 UDO ADMINISTRATOR.

30
31
32
33
34

2.2.1. The Director of Planning and Development shall administer and enforce this UDO. The Director
may designate a UDO Administrator who shall be assigned primary responsibilities for the
administration and enforcement of this UDO. The UDO Administrator may be provided with the
assistance of such other persons as may be directed or authorized by the Director of Planning and
Development or Town Manager.
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2.2.2. In administering the provisions of this UDO, the UDO Administrator shall:

2
3

2.2.2.1. Enforce the provisions of this UDO in accordance with Section 1.10, Violation of UDO
Regulations.

4
5
6

2.2.2.2. Make and maintain records of all applications for permits, conditional uses, and
requests listed herein, and records of all permits issued or denied, with notations of all special
conditions or modifications involved.

7
8
9

2.2.2.3. File and safely keep copies of all plans and permits/applications submitted, and the
same shall form a part of the records of the UDO Administrator’s office and shall be available for
inspection at reasonable times by any interested party.

10
11

2.2.2.4. Conduct pre-application and sketch plan meetings with applicants for development
approval as necessary or appropriate in accordance with Section __.

12
13
14

2.2.2.5. Transmit to the Planning Board, Board of Commissioners, and/or the Board of
Adjustment all applications and plans for which their review and approval is required along with
a report of recommendations as may be required.

15
16

2.2.2.6. Review and approve zoning permit applications, minor site plans, minor subdivisions,
engineering drawings, and final plats.

17

2.2.2.7. Provide administrative interpretations of the UDO.

18
19

2.2.2.8. Provide nonconformity determinations, including expansions of nonconforming uses
and structures.

20
21
22
23
24
25
26
27

2.2.2.9. Conduct inspections of premises and, upon finding that any of the provisions of this
Ordinance are being violated, notify in writing the person responsible for such violations,
indicating the nature of the violation and ordering the action necessary to correct it. The UDO
Administrator shall order discontinuance of illegal use of land, buildings or structures; inform
the Building Inspector of illegal buildings or of additions, alterations, or structural changes
thereto which are not compliant with the UDO; order discontinuance of any illegal work being
done; or shall take any other action authorized by this Ordinance to insure compliance with or
to prevent violation of its provisions.

28

2.2.2.10. Maintain the public records of the Planning Board and Board of Adjustment.

29

2.2.2.11. Perform site inspections.

30

SECTION 2.3 CONFLICTS OF INTEREST.

31
32
33
34

Members of the Board of Commissioners, Planning Board, and Board of Adjustment must act in the
public interest and not to advance their own financial interests. A member of an elected board,
planning board or board of adjustment may not vote on a UDO action where there is a potential
financial conflict of interest. A board member with a financial interest in the outcome of the decision
Nags Head UDO
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6
7
8

may not participate in making rezonings and other legislative zoning decisions. With quasi-judicial
zoning decisions, board members may not participate in a matter involving someone with whom they
have a close family, associational, or business relationship, nor may they participate if they have a bias
(defined as fixed opinion that is not susceptible to change upon hearing the facts at the hearing). When
a member is disqualified for a conflict of interest, that member must not participate in the hearing in
any way, neither asking questions, nor debating, nor voting on the case. If an objection is raised to a
member’s participation or the member states a conflict of interest, the remaining members shall by
majority vote to decide if the member is excused from participation.

9

SECTION 2.4 PLANNING BOARD.

10
11
12
13

2.4.1. Established; Jurisdiction. (Sec. 2-231)
There is hereby established a board known as the Town Planning Board, whose jurisdiction shall include
the area within the corporate limits of the Town and areas of extraterritorial jurisdiction as the law
provides.

14

2.4.2. Composition; Terms; Vacancies: Attendance of Members; Extraterritorial Member. (Sec. 2-231)

15
16
17
18
19
20
21

2.4.2.1. The Planning Board shall be composed of seven (7) members who shall be residents of
the Town and shall be appointed by the Board of Commissioners. The members shall be
appointed for a term of three (3) years. Vacancies occurring for reasons other than expiration of
terms shall be filled as they occur for the period of the unexpired term. Faithful attendance (as
defined in the Town of Nags Head Policy on Boards and Committees) at the meetings of the
Planning Board is considered a prerequisite for the maintenance of membership on the Planning
Board.

22
23
24
25
26
27
28
29
30

2.4.2.2. In addition to the seven (7) regular members of the Planning Board, one (1) member
shall be appointed to represent the extraterritorial area of jurisdiction. Such additional member
shall be a resident of the County and shall be appointed by the County Board of Commissioners.
If the County Board of Commissioners fails to make such appointment within ninety (90) days
after receiving a resolution from the Town Board of Commissioners requesting that the
appointment be made, the Town Board of Commissioners shall make the appointment. The
appointment shall be for a term of three (3) years. The extraterritorial member shall function
and vote only with regard to matters within the extraterritorial area and shall not be eligible for
office.

31
32
33
34
35
36
37

2.4.3. Chair; Officers; Rules; Records; Meetings; Quorum. (Sec. 2-233)
The Planning Board shall elect a Chair and create and fill such offices as it may determine. The term of
the Chair and other officers shall be one (1) year, with eligibility for re-election. The Planning Board shall
adopt rules for transaction of its resolutions, discussions, findings, and recommendations, which record
shall be a public record. The Planning Board shall hold at least one (1) meeting monthly, and all of its
meetings shall be open to the public. There shall be a quorum of four members for the purpose of
taking any official action required by this section.
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6

2.4.4. Powers and Duties. (Sec. 2-234)
2.4.4.1. It shall be the duty of the Planning Board to prepare plans and to coordinate the plans
of the Town and those of others so as to bring about a coordinated and harmonious
development of the area. The Planning Board is hereby designated as the planning agency for
the preparation of a zoning plan for the Town under the authority of NCGS 160A-387. In
addition, the Planning Board is empowered to:

7
8
9

2.4.4.1.1. Acquire and maintain in current form such basic information and materials as
are necessary to an understanding of past trends, present conditions and forces at work
to cause changes in these conditions.

10
11
12
13
14
15
16
17
18
19
20

2.4.4.1.2. Prepare and, from time to time, amend and revise a comprehensive and
coordinated plan for the physical development of the area. The comprehensive plan
shall be the Planning Board's recommendations to the Board of Commissioners for the
development of the Town including, among other things, the general location, character
and extent of streets, bridges, parkways, playgrounds, parks and other public ways,
grounds and open spaces; the general location and extent of public utilities and
terminals, whether publicly or privately owned or operated, for water, light, sanitation,
transportation, communication, power and other purposes; the removal, relocation,
widening, narrowing, vacating, abandonment, change of use or extension of any of the
foregoing ways, buildings, grounds, open spaces, property, utilities or terminals; and the
most desirable pattern of land use within the area.

21
22
23
24
25
26

2.4.4.1.4. Prepare and recommend ordinances promoting orderly development of the
area along the lines indicated in the comprehensive plan including the ordinances
contained within the UDO. The Planning Board may initiate, from time to time,
proposals for amendment of the UDO based upon its studies and comprehensive plan.
In addition, it shall review and make recommendations to the Board of Commissioners
concerning all proposed amendments to the UDO and zoning map.

27
28
29
30

2.4.4.1.5. Determine whether specific proposed developments referred to it by
governmental or private agencies in the area conform to the principles and
requirements of the comprehensive plan for the area and to make recommendations
concerning them.

31
32

2.4.4.1.6. Keep the Board of Commissioners and the general public informed and
advised as to these matters.

33
34

2.4.4.1.7. Make any other recommendations which it sees fit for improving the
development of the area.

35

2.4.4.1.8. Perform any other duties which may lawfully be assigned to it.
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5

2.4.4.2. In carrying out such powers and duties, the Planning Board is authorized to receive
contributions from private agencies and organizations or from individuals, in addition to any
sums which may be appropriated for its use by the Board of Commissioners. It may accept and
disburse such contributions for special purposes or projects, subject to any specified conditions
which it deems acceptable, whether or not such projects are included in the approved budget.

6
7
8

2.4.4.3. The Planning Board is authorized to appoint such committees and employees and to
authorize such expenditures as it may see fit, subject to limitation of funds provided for the
Planning Board by the Board of Commissioners in the Town's annual budget.

9
10
11

2.4.4.5. The Planning Board may perform any of the actions authorized for municipal planning
boards by NCGS 160A-370.
2.4.5. Advisory Committees.

12
13
14
15
16

2.4.5.1. From time to time, Board of Commissioners may appoint one (1) or more individuals to
assist the Planning Board to carry out its planning responsibilities with respect to a particular
subject area. By way of illustration, without limitation, the Board of Commissioners may
appoint advisory committees to consider thoroughfare plan(s), bikeway plan(s), housing plans,
and economic development plans, etc.

17
18
19
20

2.4.5.2. Members of such advisory committees shall sit as nonvoting members of the Planning
Board when such issues are being considered and lend their talents, energies, and expertise to
the Planning Board. However, all formal recommendations to the Board of Commissioners shall
be made by the Planning Board.

21
22
23

2.4.5.3. Nothing in this Article shall prevent the Board of Commissioners from establishing
independent advisory groups, committees, or boards to make recommendations on any issue
directly to the Board of Commissioners.

24

SECTION 2.5 BOARD OF ADJUSTMENT.

25
26
27

2.5.1. Established. (Sec. 48-591)
The Town has previously established a Board of Adjustment. The term "board" when used in this
section shall be construed to mean the Board of Adjustment.

28

2.5.2. Composition; Terms; Vacancies; Attendance of Members; Extraterritorial Member. (Sec. 48-591)

29
30
31
32
33
34
35

2.5.2.1. Board Members. The Board of Adjustment shall have five (5) regular members and four
(4) alternates who shall be citizens of the Town appointed by the Mayor and approved by the
Board of Commissioners. The term of office for each member and alternate member shall be
for a period of three years. Members and alternates serving on the board at the time of the
adoption of this UDO shall continue the term to which they are appointed. Vacancies shall be
filled for the unexpired term only. Members may be removed for cause by the Board of
Commissioners upon written charges and after public hearing.
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2.5.2.2. Compensation. The members of the board may be compensated according to a
schedule adopted by the Board of Commissioners.

3
4
5
6

2.5.2.3. Alternate Membership. Alternate members may serve on the board in the absence or
temporary disqualification of any regular member or to fill a vacancy pending appointment of a
member. Each alternate member serving on behalf of any regular member has all the powers
and duties of a regular member.

7
8
9
10
11
12
13
14
15

2.5.2.4. Extraterritorial Membership. In addition to the five (5) regular members of the board,
one (1) member shall be appointed to represent the extraterritorial area of jurisdiction. Such
additional member shall be a resident of the County and shall be appointed by the County Board
of Commissioners. If the County Board of Commissioners fails to make such appointment within
ninety (90) days after receiving a resolution from the Town Board of Commissioners requesting
that the appointment be made, the Town Board of Commissioners shall make the appointment.
The appointment shall be for a term of three years. The extraterritorial member shall function
and vote only with regard to matters within the extraterritorial area and shall not be eligible for
office.

16

2.5.3. Chair; Officers; Records; Meetings; Quorum. (Sec. 48-593 & 48-594)

17
18
19
20
21
22

2.5.3.1. At a Board of Commissioners' regular meeting, the Mayor shall designate one of the
members of the board as Chair and another as Vice-chair who shall serve for one year. In the
event that the Mayor does not make such a designation, the Chair and Vice-chair shall continue
in their respective offices. In the absence, disqualification or vacancy of the Chair and Vicechair, the most senior member seated and present shall act as Chair for any meeting until a duly
appointed Chair or Vice-chair is available.

23
24
25
26

2.5.3.2. All meetings of the board shall be held at a regular place and shall be open to the public.
The board shall keep minutes of its proceedings, showing the vote of each member upon each
question or, if absent or failing to vote, an indication of that fact. Any party may appear in
person or be represented by an attorney.

27
28
29
30
31
32
33
34
35
36
37
38

2.5.3.3. A quorum of three (3) members shall be seated and present in order to open a meeting
of the board and to take action on non-quasi-judicial matters. In order to take action on a quasijudicial matter, the board must have a quorum of five (5) members seated and present unless
the appellant or applicant consents to moving forward with less than five (5) members. For
calculating a quorum to take action on a quasi-judicial matter, the number of members seated
and present includes members who were seated at the opening of the meeting that have been
disqualified from voting on the particular matter if there are no qualified alternates available to
take the place of such members. In the event that a quorum cannot be met due to vacant
positions or a lack of qualified members, the board may continue its meeting in order for absent
members to become available and, if necessary, for the Board of Commissioners to make
appointments filling vacant seats and/or to make appointments of temporary alternate
members who can fulfill the board's duties.
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2.5.4. Powers and Duties.
2.5.4.1. The Board of Adjustment shall hear and decide:

3
4
5
6
7
8
9

2.5.4.1.1. Requests for variances of the provisions of this UDO and appeals of decisions
of administrative officials charged with enforcement of this UDO. The board shall follow
quasi-judicial procedures when deciding appeals and requests for variances. As used in
this subsection, the term “decision” includes any final and binding order, requirement,
or determination. The board shall hear and decide all matters upon which it is required
to pass under any statute or ordinance that regulates land use or development. (Sec. 48596)

10
11

2.5.4.1.2. Any other matter the Board is required to act upon by any other Town
ordinance.

12
13

2.5.4.2. The Board may adopt rules and regulations governing its procedures and operations not
inconsistent with the provisions of this Article.

14

SECTION 2.6 BOARD OF COMMISSIONERS.

15
16
17
18

2.6.1. The Board of Commissioners has the authority to initiate, review, and decide applications for the
following: UDO text amendments, zoning map amendments, and conditional use permits in accordance
with Article 3, Legislative/Quasi-Judicial Procedures, as well as major site plans and major subdivision
preliminary plats in accordance with Article 4, Development Review Process.

19
20
21

2.6.2. The Board of Commissioners, in considering conditional use permit applications, acts in a quasijudicial capacity and, accordingly, is required to observe the procedural requirements set forth in
Section 3.13, Procedures for Quasi-Judicial Hearings.

22
23
24

2.6.2. In considering proposed changes in the text of this UDO or in the zoning map, the Board of
Commissioners acts in its legislative capacity and must proceed in accordance with the requirements of
Section 3.5, UDO Text Amendments/Zoning Map Amendments.

25
26
27
28

2.6.3. Unless otherwise specifically provided in this Article, in acting upon conditional use permit
requests or in considering amendments to this Ordinance or the zoning map, the Board of
Commissioners shall follow the regular voting and other requirements as set forth in other provisions of
the Town code, the Town charter, or general law.

29
30
31

2.6.4. The Board of Commissioners, in considering the approval of a site-specific development plan (as
defined in Section 3.6, Establishment of Vested Rights), shall follow the procedural requirements set
forth in Section 3.8 for the issuance of a conditional use permit.

32
33
34

2.6.5. A failure to vote by a Board member who is physically present in the Commissioners chamber, or
who has withdrawn without being excused by a majority vote of the remaining members present, shall
be recorded as an abstention, not an affirmative vote.
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1

PART I.

GENERAL PROVISIONS

2

SECTION 3.1 PURPOSE AND INTENT.

3
4
5

Article 3, Legislative/Quasi-Judicial Procedures pertains to requirements for legislative and quasi-judicial
procedures. Legislative procedures include UDO text and zoning map amendments. Quasi-judicial
procedures include appeals, variances, and conditional use permits.

TABLE 3.1: REVIEW PROCEDURES
D = DECIDE
PROCEDURE

R = RECOMMENDATION
UDO
PLANNING
ADMINISTRATOR
BOARD

< > = PUBLIC HEARING
BOARD OF
COMMISSIONERS

BOARD OF
ADJUSTMENT

UDO Text Amendment

R

R

<D>

Zoning Map Amendment

R

R

<D>

Conditional Use Permit

R

R

<D>

Appeal

R

<D>

Variance

R

<D>

6
7

SECTION 3.2 REQUESTS TO BE HEARD EXPEDITIOUSLY.

8
9
10
11
12

As provided in Article 2, Administrative, Legislative, & Quasi-Judicial Authority, the Planning Board,
Board of Commissioners, and Board of Adjustment (as applicable) shall hear and decide all applications,
appeals, and variance requests, as expeditiously as possible, consistent with the need to follow regularly
established agenda procedures, provide notice in accordance with Section 3.4, and obtain the necessary
information to make sound decisions.

13

SECTION 3.3 PUBLIC HEARING REQUIRED.

14
15
16
17
18
19

3.3.1. Before making a decision on an application for an amendment, appeal, variance, or conditional
use permit, the Board of Commissioners or Board of Adjustment (as appropriate) shall hold a public
hearing on the application within ninety (90) days of the submittal of a completed application (provided
that the public advertising requirements are met). The required application fee and all supporting
materials must be received by the UDO Administrator before an application is considered complete and
a hearing scheduled.

20
21

3.3.2. The hearing shall be open to the public and all persons interested in the outcome of the
application shall be given an opportunity to present evidence and arguments.

22
23
24

3.3.3. The decision-making board may place reasonable and equitable limitations on the presentation of
evidence and arguments and the cross-examination of witnesses so that the matter at issue may be
heard and decided without undue delay.
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3.3.4. The decision-making board may continue the hearing until a subsequent meeting and may keep
the hearing open to take additional information up to the point a final decision is made. No further
notice of a continued hearing need be published unless a period of six weeks or more elapses between
hearing dates.

5

3.3.5. Required Public Hearings - Summary.

TABLE 3.3.5: REQUIRED PUBLIC HEARINGS
L = LEGISLATIVE PUBLIC HEARING
APPLICATION TYPE

Q = QUASI-JUDICIAL PUBLIC HEARING

BOARD OF COMMISSIONERS

UDO Text Amendment

L

Zoning Map Amendment

L

Conditional Use Permit

L

BOARD OF ADJUSTMENT

Appeal

Q

Variance

Q

6
7

SECTION 3.4 NOTICE OF HEARING.

8
9
10
11

3.4.1. Notice and Public Hearings - Zoning Text Amendment.
No amendment shall be adopted by the Board of Commissioners until after public notice and hearing.
Notice of such a public hearing shall be published once a week for two successive calendar weeks in a
local newspaper of general circulation in the Town.

12

3.4.2. Notice and Public Hearings - Zoning Map Amendment.

13
14
15
16
17
18
19
20
21

3.4.2.1. In any case where the Board of Commissioners will consider a change in the zoning
classification of a parcel of land, notice of the proposed petition or application shall be mailed by
first class mail to the owner of that parcel of land and all abutting property owners as shown on
the Dare County tax listing at the last addresses listed for such property owners on the Dare
County tax abstracts. The party applying for the change in zoning classification shall submit,
with the request for rezoning, a list of the names of the owners, their addresses, and the tax
parcel numbers of the property involved in the change and all properties abutting the property
to be considered for rezoning, as shown on the Dare County tax listing. The application shall be
considered incomplete without such material.

22
23
24
25
26
27
28
29

3.4.2.2. At least ten but no more than 25 calendar days prior to the date of the meeting at which
the Board of Commissioners will consider the request for rezoning, the UDO Administrator shall
mail a letter of notification containing a description of the request and the time, date and
location of the public hearing to the owners on the supplied list. Additionally, the site proposed
for rezoning or an adjacent public right-of-way shall be posted by the UDO Administrator with a
notice of the public hearing not less than ten calendar days prior to the Board of Commissioners
meeting at which the rezoning is to be considered. When multiple parcels are included in a
proposed zoning map amendment, a posting of each individual site is not required, but the
Nags Head UDO
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Town shall post sufficient notices to provide reasonable notice to interested persons. The UDO
Administrator shall certify to the Board of Commissioners in writing that such notices have been
made and such certification shall be deemed conclusive in the absence of fraud.

4
5
6
7
8
9
10
11
12
13
14

3.4.2.3. The first class mail notice required under subsections 3.4.2.1 and 3.4.2.2 of this section
shall not be required if the zoning map amendment directly affects more than 50 properties,
owned by a total of at least 50 different property owners, and the Town elects to use the
expanded published notice. In this instance, the Town may elect to either make the mailed
notice provided for in this section or may, as an alternative, elect to publish a notice of the
hearing as required by NCGS 160A-364, but provided that each advertisement shall not be less
than one-half of a newspaper page in size. The advertisement shall only be effective for
property owners who reside in the area of general circulation of the newspaper which publishes
the notice. Property owners who reside outside of the newspaper circulation area, according to
the address listed on the most recent Dare County property tax listing for the affected property,
shall be notified according to the provisions of subsections 3.4.2.1 and 3.4.2.2.

15

3.4.3. Notice and Public Hearings - Appeals, Variances, and Conditional Use Permits.

16
17
18
19
20
21
22
23
24
25

3.4.3.1. Notice of hearings conducted pursuant to Sections 3.8, 3.9, and 3.10 shall be mailed to
the person or entity whose appeal, application, or request is the subject of the hearing; to the
owner of the property that is the subject of the hearing if the owner did not initiate the hearing;
and to the owners of all parcels of land abutting the parcel of land that is the subject of the
hearing. In the absence of evidence to the contrary, the Town may rely on the county tax listing
to determine owners of property entitled to mailed notice. The notice must be deposited in the
mail at least ten (10) days, but not more than twenty-five (25) days, prior to the date of the
hearing. Within that same time period, the Town shall also prominently post a notice of the
hearing on the site that is the subject of the hearing or on an adjacent street or highway rightof-way.

26
27
28

3.4.3.2. In the case of conditional use permits, notice shall be given to other potentially
interested persons by publishing a notice in a newspaper having general circulation in the area
one (1) time not less than ten (10) nor more than twenty-five (25) days prior to the hearing.

29
30
31

3.4.3.3. The notice required by this section shall state the date, time, and place of the hearing,
reasonably identify the lot that is the subject of the application or appeal, and give a brief
description of the action requested or proposed.
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3.4.4. Notice and Public Hearings – Summary.

TABLE 3.3.4: PUBLIC NOTIFICATION TIMING REQUIREMENTS
APPLICATION
TYPE
UDO Text
Amendment
Zoning Map
Amendment
Conditional
Use Permit
Appeal
Variance

TYPES OF REQUIRED PUBLIC NOTICE
PUBLISHED NOTICE
MAILED NOTICE
Once a week for 2 successive calendar weeks, with
first notice between 10 and 25 days before hearing
Between 10 and 25
Once a week for 2 successive calendar weeks, with
days before hearing
first notice between 10 and 25 days before hearing
(exception – see
Section 3.4.2.3)
Once a week for 2 successive calendar weeks, with
Between 10 and 25
first notice between 10 and 25 days before hearing
days before hearing
Between 10 and 25
days before hearing
Between 10 and 25
days before hearing

POSTED NOTICE

At least 10 days
before hearing
At least 10 days
before hearing
At least 10 days
before hearing
At least 10 days
before hearing

2
3

PART II.

LEGISLATIVE PROCEDURES

4

SECTION 3.5 UDO TEXT AMENDMENT/ZONING MAP AMENDMENT.

5
6
7
8
9
10
11
12
13
14

3.5.1. Procedure. (Sec. 48-661)
The Board of Commissioners may by ordinance amend, supplement, change, modify or repeal the
regulations and maps of this UDO after public notice and hearing and compliance with any other
applicable rules prescribed in this UDO. Such amendment may be initiated by motion of the Board of
Commissioners, by motion of the Planning Board, or by application by any person within the zoning
jurisdiction of the Town. A person submitting application for a zoning map amendment must be the
owner, or an agent of the owner with the owner’s written consent, of the property which is the subject
of the proposed zoning map amendment. A notice of the hearing shall be given in accordance with
Section 3.4. As used in this section, “comprehensive plan” includes a unified development ordinance
and any other officially adopted plan that is applicable.

15
16

3.5.2. Action by Applicant.
The following action shall be taken by the applicant:

17
18

3.5.2.1. An application for any text change or amendment shall contain the proposed text
amendment and the name(s) and address(es) of the applicant(s).

19
20
21
22
23

3.5.2.2. An application for any map change or amendment shall contain a description and
statement of the present and proposed zoning regulation or district boundary to be applied, the
name(s) and address(es) of the applicant(s), the owner of the parcel of land involved in the
change if different from the applicant, and all adjacent property owners as shown on the Dare
County tax listing.

Nags Head UDO

Draft: 8/30/2017

Page 3-5

ARTICLE 3. LEGISLATIVE/
QUASI-JUDICIAL PROCEDURES
1
2
3

3.5.2.3. One (1) hard copy and one (1) electronic copy of such application shall be filed with the
UDO Administrator not later than forty-five (45) calendar days prior to the Planning Board
meeting at which the application is to be considered.

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

3.5.3. Action by the Planning Board. (Sec. 48-663)
Every proposed amendment, supplement, change, modification, or repeal to this UDO shall be referred
to the Planning Board for its recommendation and report. If no written report is received from the
Planning Board within thirty (30) days of referral of the amendment to that board, the Board of
Commissioners may proceed in its consideration of the amendment without the Planning Board report.
The Board of Commissioners is not bound by the recommendations, if any, of the Planning Board. No
proposal shall be considered by the Planning Board within twenty (20) days from the filing of the
proposal with the UDO Administrator or Town Clerk. All petitions for a change in the zoning map shall
include a legal description of the property involved and the names and addresses of current abutting
property owners. The Planning Board shall advise and comment on whether the proposed amendment
is consistent with any comprehensive plan. The Planning Board shall provide a written recommendation
to the Board of Commissioners that addresses plan consistency and other matters as deemed
appropriate by the Planning Board, but a comment by the Planning Board that a proposed amendment
is inconsistent with the comprehensive plan shall not preclude consideration or approval of the
proposed amendment by the Board of Commissioners.

19
20
21

3.5.4. Action by the Board of Commissioners.
Action to consider a UDO text amendment or zoning map amendment, including the scheduling of a
public hearing, will be at the discretion of the Board of Commissioners.

22
23
24
25
26
27
28

3.5.4.1. Before an item is placed on the consent agenda to schedule a public hearing, the
Planning Board's recommendation on each proposed amendment must be received by the
Board of Commissioners. If no recommendation is received from the Planning Board within sixty
(60) days from the date when submitted to the Planning Board, the petitioner may take the
proposal to the Board of Commissioners without a recommendation from the Planning Board.
However, the Planning Board may request the Board of Commissioners to delay final action on
the amendment until such time as the Planning Board can present its recommendations.

29
30
31
32

3.5.4.2. After receiving a recommendation from the Planning Board on a proposed amendment,
the Board of Commissioners may proceed to vote on the proposed ordinance, refer it to a
committee for further study, or take any other action consistent with its usual rules of
procedure.

33
34
35
36

3.5.4.3. The Board of Commissioners is not required to take final action on a proposed
amendment within any specific period of time, but it should proceed as expeditiously as
practicable on petitions for amendments since inordinate delays can result in the petitioner
incurring unnecessary costs.

37
38

3.5.4.4. No member of the Board of Commissioners shall vote on any zoning map amendment
or UDO text amendment where the outcome of the matter being considered is reasonably likely
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to have a direct, substantial and readily identifiable financial impact on the member or his or her
close family, business, and/or associational relationships.

3
4
5

3.5.4.5. Prior to adopting or rejecting any UDO text and/or map amendment (including small
scale rezonings), the Board of Commissioners shall adopt one of the following statements which
shall not be subject to judicial review.

6
7
8

3.5.4.5.1. A statement approving the amendment and describing its consistency with an
adopted comprehensive plan and explaining why the action taken is reasonable and in
the public interest.

9
10
11

3.5.4.5.2. A statement rejecting the amendment and describing its inconsistency with an
adopted comprehensive plan and explaining why the action taken is reasonable and in
the public interest.

12
13

3.5.4.5.3. A statement approving the amendment and containing at least all of the
following:

14
15
16

3.5.4.5.3.1. A declaration that the approval is also deemed an amendment to
the comprehensive plan. The Board of Commissioners shall not require any
additional request or application for amendment to the comprehensive plan.

17
18
19

3.5.4.5.3.2. An explanation of the change in conditions the Board of
Commissioners took into account in amending the UDO to meet the
development needs of the community.

20

3.5.4.5.3.3. Why the action was reasonable and in the public interest.

21
22
23
24
25

3.5.4.6. In deciding whether to adopt a proposed amendment to this UDO, the central issue
before the Board of Commissioners is whether the proposed amendment advances the public
health, safety, or welfare. All other issues are irrelevant and all information related to other
issues at the public hearing may be declared irrelevant by the Mayor and excluded. When
considering proposed map amendments:

26
27
28
29
30
31

3.5.4.6.1. The Board of Commissioners shall not consider any representations made by
the petitioner that, if the change is granted, the rezoned property will be used for only
one of the possible range of uses permitted in the requested classification. Rather, the
Board of Commissioners shall consider whether the entire range of permitted uses in
the requested classification is more appropriate than the range of uses in the existing
classification.

32
33
34

3.5.4.6.2. The Board of Commissioners shall not regard as controlling any advantages or
disadvantages to the individual requesting the change, but shall consider the impact of
the proposed change on the public at large.
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9

3.5.5. Citizen Comments.
This ordinance may from time to time be amended, supplemented, changed, modified, or repealed. If
any resident or property owner in the Town submits a written statement regarding a proposed
amendment, modification, or repeal to this UDO to the Town Clerk at least two business days prior to
the proposed vote on such change, the Town Clerk shall deliver such written statement to the Board of
Commissioners. If the proposed change is the subject of a quasi-judicial proceeding under NCGS 160A388, the Town Clerk shall provide only the names and addresses of the individuals providing written
comment, and the provision of such names and addresses to all members of the Board shall not
disqualify any member of the Board from voting.

10
11
12
13

3.5.6. Withdrawal of Application.
An applicant may withdraw his or her application at any time by written notice to the UDO
Administrator and may resubmit at a subsequent date in compliance with the submittal schedule
contained herein.

14
15
16
17
18
19
20

3.5.7. Denial of Application.
When the Board of Commissioners denies an application, the Board shall not consider another
application for the same or similar amendment until the expiration of a 12-month period, extending
from the date of denial. If the request involves a zoning map amendment request, no similar
amendment request affecting the same property or a portion thereof, shall be considered within the
same time period. No such limitations shall apply to applications or requests submitted by Town staff or
any Town board. (Sec. 48-664)

21

SECTION 3.6 ESTABLISHMENT OF VESTED RIGHTS.

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

3.6.1. A vested right, in accordance with NCGS 160A-385.1, may be established upon the approval or
conditional approval of a site-specific development plan by the Board of Commissioners in accordance
with the provisions outlined in this section. Approval by the Board of Commissioners of a site-specific
development plan shall follow the procedural requirements for the issuance of a conditional use permit
as outlined in Section 3.8. Changes in or modifications to an approved site-specific development plan
shall be made only with the concurrence of the Board of Commissioners in accordance with the
provisions of Section 3.8.8. A right which has been vested as provided for in this section shall, as a
general rule, remain valid for two (2) years and shall attach to and run with the land. A vested right shall
expire at the end of two (2) years if no building permit applications have been filed with the Town to
construct the use or uses proposed in the approved site-specific development plan. If building permits
are issued, the provisions of GS 160A-418 and GS 160A-422 shall apply, except that a building permit
shall not expire or be revoked because of the lack of progress during the two-year vesting period. The
two (2) years may be extended up to five (5) years where warranted in light of all relevant
circumstances, including, but not limited to, the size and phasing of development, the level of
investment, the need for the development, economic cycles, and market conditions. These
determinations shall be in the sound discretion of the Town.
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3.6.2. Unless otherwise specifically provided, or unless clearly required by the context, the words and
phrases defined in this subsection shall have the meaning indicated when used in this section.

3
4
5
6

3.6.2.1. Landowner. Any owner of a legal or equitable interest in real property, including the
heirs, devisees, successors, assigns, and personal representative of such owner. The landowner
may allow a person holding a valid option to purchase to act as his agent or representative for
purposes of submitting a proposed site-specific development plan.

7
8
9

3.6.2.2. Property. All real property subject to the regulations and restrictions of this Ordinance
as well as the zoning district boundaries established by this Ordinance and depicted on the
official zoning map.

10
11
12
13
14
15

3.6.2.3. Site-Specific or Phased Development Plan. A site-specific or phased development plan
which has been submitted to the Town of Nags Head by a landowner in accordance with NCGS
160A-385.1(b)(5) describing in detail the type and intensity of use for a specific parcel or parcels
of property. Such plan shall be in the form of a site plan required to obtain a conditional use
permit and shall include the information required by Section 3.8.2 and Section __. All sitespecific or phased development plans shall be approved by the Board of Commissioners.

16
17
18

3.6.2.4. Vested Right. The right to undertake and complete the development and use of
property under the terms and conditions of an approved site specific or phased development
plan.

19
20
21
22
23
24

3.6.3. A vested right shall be deemed established upon the effective date of approval by the Board of
Commissioners of a site-specific development plan. Following the approval of a site-specific
development plan, the UDO Administrator shall issue a vested right certificate to the landowner which
indicates the duration of the vesting period, the conditions, if any, imposed on the approval of the sitespecific development plan, and any other information determined by the UDO Administrator to be
necessary to administer the vested right.

25
26
27
28
29

3.6.4. A vested right shall confer upon the landowner the right to undertake and complete the
development and use of the property as delineated in the approved site-specific development plan. The
Board of Commissioners may approve a site-specific development plan upon such terms and conditions
as may be determined necessary to protect the public health, safety, and welfare. Failure to comply
with the approved terms and conditions shall result in a forfeiture of vested rights.

30
31
32

3.6.5. A vested right, once established or provided for in this section, precludes any zoning action by the
Town which would change, alter, impair, prevent, diminish, or otherwise delay the development or use
of the property as set forth in this approved site-specific development plan, except:

33

3.6.5.1. With the written consent of the affected landowner;

Nags Head UDO

Draft: 8/30/2017

Page 3-9

ARTICLE 3. LEGISLATIVE/
QUASI-JUDICIAL PROCEDURES
1
2
3
4

3.6.5.2. Upon findings, by ordinance after notice and a public hearing, that natural or man-made
hazards in the immediate vicinity of the property, if uncorrected, would pose a serious threat to
the public health, safety, and welfare if the project were to proceed as contemplated in the sitespecific development plan;

5
6
7
8
9
10

3.6.5.3. To the extent that the affected landowner receives compensation for all costs,
expenses, and other losses incurred by the landowner, including, but not limited to, all fees paid
in consideration of financing, and all architectural, planning, marketing, legal, and other
consultant’s fees incurred after approval by the Town, together with interest thereon at the
legal rate until paid. Compensation shall not include any diminution in the value of the property
which is caused by such action;

11
12
13
14

3.6.5.4. Upon findings, by ordinance after notice and a public hearing, that the landowner or his
representative intentionally supplied inaccurate information or made material
misrepresentations which made a difference in the approval by the Town of the site-specific
development plan; or

15
16
17
18

3.6.5.5. Upon the enactment or promulgation of a state or federal law or regulation which
precludes development as contemplated in the site-specific development plan, in which case
the Town may modify the affected provisions, upon a finding that the change in state or federal
law has a fundamental effect on the plan, by ordinance after notice and a public hearing.

19
20
21
22
23

3.6.6. The establishment of a vested right shall not preclude the application of overlay zoning which
imposes additional requirements but does not affect the allowable type or intensity of use, or
ordinances or regulations which are general in nature and are applicable to all property subject to land
use regulation by the Town, including, but not limited to, building, fire, plumbing, electrical, and
mechanical codes.

24
25
26

3.6.7. Notwithstanding any provisions of this section, the establishment of a vested right shall not
preclude, change, or impair the authority of the Town to enforce provisions of this Ordinance governing
nonconforming situations or uses.

27
28
29

3.6.8. A vested right obtained under this section is not a personal right, but shall attach to and run with
the applicable property. After approval of a site-specific development plan, all successors to the original
landowner shall be entitled to exercise such vested rights.

30
31

3.6.9. The Town shall not require a landowner to waive his vested rights as a condition of developmental
approval.

32

SECTION 3.7 MORATORIUM.

33
34

The Town may adopt temporary moratoria on any Town development approval required by law in
accordance with NCGS 160A-381(e).
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PART III.

QUASI-JUDICIAL PROCEDURES

2

SECTION 3.8 CONDITIONAL USE PERMITS.

3
4
5
6
7
8
9
10
11
12

3.8.1. Purpose and Applicability.
This Ordinance provides for a number of uses to be located by right in each general zoning district
subject to the use meeting certain area, height, yard, and off-street parking and loading requirements.
In addition to these uses, this Ordinance allows some uses to be allowed in these districts as a
conditional use subject to issuance of a conditional use permit by the Board of Commissioners upon
recommendation of the Planning Board. Board of Commissioners consideration of conditional use
permits are quasi-judicial decisions. The purpose of having the uses be conditional is to ensure that they
would be compatible with surrounding development and in keeping with the purposes of the general
zoning district in which they are located and would meet other criteria as set forth in this section. All
conditional use permits require some form of a site plan as outlined in Section __.

13

3.8.2. Application Process/Completeness.

14
15
16
17
18
19
20

3.8.2.1. The deadline for which a conditional use permit application shall be filed with the UDO
Administrator is forty-five (45) calendar days prior to the meeting at which the application will
be heard. Permit application forms shall be provided by the UDO Administrator. In the course
of evaluating the proposed conditional use, the Planning Board or Board of Commissioners may
request additional information from the applicant. A request for any additional information
may stay any further consideration of the application by the Planning Board or Board of
Commissioners.

21
22
23
24
25
26

3.8.2.2. The written application shall include a listing of the names and addresses of all abutting
property owners and the owners of property immediately across the street from the property
affected being the subject of the conditional use application. The list shall be supplied by the
applicant and shall be current according to the most recent tax listing abstract as filed in the
office of the county tax supervisor. The Board of Commissioners shall hold a public hearing on
the conditional use permit request after providing notice as required by Section 3.4.

27
28
29

3.8.2.3. No application shall be deemed complete unless it contains or is accompanied by a site
plan drawn to scale which complies with the requirements contained in Section __ and a fee as
specified in Section 3.3.1.

30
31

3.8.2.4. One (1) hard copy and one (1) digital copy of the application, and all attachments and
maps, for a conditional use permit shall be submitted to the UDO Administrator.

32
33
34
35

3.8.3. Planning Board Review and Comment.
3.8.3.1. The Planning Board may, in its review, suggest reasonable conditions to the location,
nature, and extent of the proposed use and its relationship to surrounding properties, parking
areas, driveways, pedestrian and vehicular circulation systems, screening and landscaping,
Nags Head UDO
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timing of development, and any other conditions the Planning Board may find appropriate. The
conditions may include dedication of any rights-of-way or easements for streets, water, sewer,
or other public utilities necessary to serve the proposed development.

4
5
6
7

3.8.3.2. The Planning Board shall forward its recommendation to the Board of Commissioners
within forty-five (45) days of reviewing the application. If a recommendation is not made within
45 days, the application shall be forwarded to the Board of Commissioners without a
recommendation from the Planning Board.

8
9
10
11
12
13
14
15

3.8.3.3. All comments prepared by the Planning Board shall be submitted by a Planning Board
representative to the Board of Commissioners as testimony at the public hearing required by
this section. This representative of the Planning Board shall be subject to the same scrutiny as
other witnesses. Review of the conditional use application by the Planning Board shall not be a
quasi-judicial procedure. The Planning Board shall include in its comments a statement as to the
consistency of the application with the Town’s currently adopted Comprehensive Plan.
Comments of the Planning Board may be considered with other evidence submitted at the
public hearing.

16

3.8.4. Board of Commissioners Action.

17
18
19
20
21

3.8.4.1. Board of Commissioners consideration of conditional use permits are quasi-judicial
decisions approved by a simple majority vote. Quasi-judicial decisions must be conducted in
accordance with Section 3.13. For the purposes of this section, vacant positions on the Board of
Commissioners and members who are disqualified from voting on a quasi-judicial matter shall
not be considered “members of the Board” for calculation of the requisite majority.

22
23
24
25
26

3.8.4.2. Once the comments of the Planning Board have been made, or the 45-day period
elapses without a recommendation, the item will be placed on the consent agenda to schedule a
public hearing. The Board of Commissioners shall hold a public hearing to consider the
application at its next regularly scheduled meeting. A quorum of the Board of Commissioners is
required for this hearing. Notice of the public hearing shall be as specified in Section 3.4.

27
28
29
30
31
32
33
34
35
36

3.8.4.3. In approving an application for a conditional use permit in accordance with the
principles, conditions, safeguards, and procedures specified herein, the Board of Commissioners
may impose reasonable and appropriate conditions and safeguards upon the approval. The
petitioner will have a reasonable opportunity to consider and respond to any additional
requirements prior to approval or denial by the Board of Commissioners. Violations of those
conditions and safeguards, when made a part of the terms under which the conditional use
permit is granted, shall be considered a violation of this Ordinance and will be punishable under
Section 1.10 of this Ordinance. The Board of Commissioners may prescribe a time limit within
which the action for which the conditional use permit is required shall be begun or completed.
Failure to comply within the time limit set shall void the conditional use permit. (Sec. 48-525)
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3.8.4.4. If the Board of Commissioners does not prescribe a time limit for any part of such
conditional use permit pursuant to subsection 3.8.4.3 of this section, then the time limitations
prescribed in Section __ or Section 3.6, Establishment of Vested Rights shall apply. (Sec. 48-525)

4
5

3.8.4.5. The applicant has the burden of producing competent, substantial evidence tending to
establish the facts and conditions which subsection 3.8.4.6 below requires.

6
7

3.8.4.6. The Board of Commissioners shall issue a conditional use permit if it has evaluated an
application through a quasi-judicial process and determined that:

8

3.8.4.6.1. The applicant has met the requirements of this UDO.

9
10

3.8.4.6.2. The use will not materially endanger the public health and safety if located
where proposed and developed according to the plan as submitted. (Sec. 48-525)

11
12
13
14

3.8.4.6.3. The use, as proposed, will not overburden the firefighting capabilities and the
municipal water supply capacity of the Town as such facilities and capabilities will exist
on the completion date of the conditional use for which application is made. (Sec. 48525)

15
16

3.8.4.6.4. The conditional use will be in harmony with the existing development and
uses within the area in which it is to be located.

17
18

3.8.4.6.5. Adequate utilities, access roads, drainage, parking, or necessary facilities have
been or are being provided.

19
20

3.8.4.6.6. Adequate measures have been or will be taken to provide ingress and egress
so designed as to minimize traffic congestion in the public streets.

21
22

3.8.4.6.7. The conditional use shall, in all other respects, conform to all the applicable
regulations of the district in which it is located.

23
24
25
26
27
28
29

3.8.4.7. Conditions and Guarantees. Prior to the granting of any conditional use, the Board of
Commissioners may require, conditions and restrictions upon the establishment, location,
construction, maintenance, and operation of the conditional use as is deemed necessary for the
protection of the public interest and to secure compliance with the standards and requirements
specified above. In all cases in which conditional uses are granted, the Board of Commissioners
may require guarantees to ensure compliance with the conditional use permit conditions. The
reasons/justification for special conditions must be stated/tied to Section 3.8.4.6.

30
31
32

3.8.4.8. The Board of Commissioners may not attach additional conditions that modify or alter
the specific requirements set forth in this Ordinance unless the development in question
presents extraordinary circumstances that justify the variation from the specified requirements.

33
34

3.8.4.9. Without limiting the foregoing, the Board of Commissioners may attach to a permit a
condition limiting the permit to a specified duration.
Nags Head UDO
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3.8.4.10. All additional comments or requirements shall be entered on the permit and are
enforceable in the same manner and to the same extent as any other applicable requirements
of this Ordinance.

4
5

3.8.4.11. In the event that a rezoning is sought in conjunction with a conditional use permit,
such deliberation would be legislative in nature and not part of the quasi-judicial process.

6
7
8
9
10

3.8.5. Effect of Approval.
If an application for a conditional use permit is approved by the Board of Commissioners, the owner of
the property shall have the ability to develop the use in accordance with the stipulations contained in
the conditional use permit, or develop any other use listed as a permitted use for the general zoning
district in which it is located.

11
12
13

3.8.6. Binding Effect.
Any conditional use permit so authorized shall be binding to the property included in the permit unless
subsequently changed or amended by the Board of Commissioners.

14
15
16
17
18
19
20

3.8.7. Certificate of Occupancy.
No certificate of occupancy for a use listed as a conditional use shall be issued for any building or land
use on a piece of property which has received a conditional use permit for the particular use unless the
building is constructed or used, or the land is developed or used, in conformity with the conditional use
permit approved by the Board of Commissioners. In the event that only a segment of a proposed
development has been approved, the certificate of occupancy shall be issued only for that portion of the
development constructed or used as approved.

21
22
23
24

3.8.8. Change in Conditional Use Permit.
An application to materially change a conditional use permit once it has been issued must first be
submitted, reviewed, and approved in accordance with Sections 3.8.3 and 3.8.4, including payment of a
fee in accordance with the fee schedule approved by the Board of Commissioners.

25

SECTION 3.9 APPEALS OF ADMINISTRATIVE DECISIONS (Sec. 48-597)

26

3.9.1. Administrative Decisions.

27
28
29
30
31

3.9.1.1. Defined. An appealable "administrative decision" is any final and binding order,
requirement, or determination issued in writing by an administrative official charged with
enforcement of this UDO. Administrative decisions include, but are not limited to: (i) permit
issuance or denial, (ii) issuance of a notice of violation, warning citation, or civil citation or (iii)
issuance of a formal interpretation of a provision of this UDO.

32
33
34
35

3.9.1.2. Formal Interpretation. Only formal interpretations issued in accordance with this
subsection are subject to being appealed as an administrative decision. Any written or oral
interpretations that do not meet the strict requirements of this subsection are merely advisory
and represent only the view, opinion or belief of the administrative official issuing them.
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Advisory interpretations have no binding force or effect and there is no right to appeal advisory
interpretations to the board.

3
4
5
6
7
8
9
10

3.9.1.2.1. Request. Any person may request a formal interpretation of any provision of
this UDO or of the location of zoning district boundary unassociated with a permit
application or enforcement action. Such request must relate to a specific parcel of
property, must be made in writing, must state all of the necessary facts to make the
determination and must specifically state the ordinance provisions subject to the
interpretation request. If the applicant for the formal interpretation is not the owner of
the property, the applicant must certify that a copy of the request has been provided to
the property owner.

11
12
13
14
15
16
17

3.9.1.2.2. Response. Only the director of the town's planning and zoning department is
authorized to issue a formal interpretation under this subsection. The director may in
their discretion decide whether or not to respond to a request for a formal
interpretation. A response to a request may only be made with the approval of the
Town Manager. A response to a request is not a formal interpretation unless it is made
in writing and includes a notation on its face that states "This is a Formal Unified
Development Ordinance Interpretation."

18
19
20
21
22
23

3.9.1.2.3. Notice. Formal interpretations are not appealable under this subsection
unless they include a certificate of service certifying that a copy of the formal
interpretation has been provided to the Town Manager and the owner of the land
subject to the interpretation if the applicant for the interpretation was not the owner of
the land. The written notice shall be delivered by personal delivery, electronic mail, or
by first-class mail.

24
25
26
27
28
29

3.9.1.3. Notice of Decisions. The official who made the decision shall give written notice to the
owner of the property that is the subject of the decision and to the party who sought the
decision, if different from the owner. The written notice shall be delivered by personal delivery,
electronic mail, or by first-class mail. Landowners or applicants for a decision may provide for
actual or constructive notice to persons who have standing to appeal the decision by acting in
accordance with subsection 3.9.2.3.

30
31
32
33

3.9.2. Appeals of Administrative Decisions.
The Board of Adjustment shall hear and decide appeals of administrative decisions of administrative
officials charged with enforcement of this UDO and may hear appeals arising out of any other ordinance
that regulates land use or development, pursuant to all of the following:

34
35
36
37

3.9.2.1. Who May Appeal. Any person who has standing under G.S. 160A-393(d) or the Town
may appeal an administrative decision to the Board of Adjustment. Any other party who has
such standing may also intervene in an existing appeal by filing a written request to do so with
the Town Clerk prior to the expiration of that party's time to appeal under subsection 3.9.2.3.
Nags Head UDO
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3.9.2.2. Form of Appeal. An appeal is taken by filing a notice of appeal with the Town Clerk. The
notice of appeal shall state the grounds for the appeal. Each notice of appeal shall include a
listing of the names and addresses of all of the persons listed in Section 3.4.3.1 who are entitled
to receive notice. The list shall be supplied by the appellant and shall be current according to
the most recent tax listing abstract as filed in the office of the Dare County tax supervisor.

6
7
8
9
10
11
12
13
14
15
16
17

3.9.2.3. Time to Appeal. The owner or other party shall have thirty (30) days from receipt of the
written notice within which to file an appeal. Any other person with standing to appeal shall
have thirty (30) days from receipt from any source of actual or constructive notice of the
decision within which to file an appeal. it shall be conclusively presumed that all persons with
standing to appeal have constructive notice of the decision from the date a sign containing the
words "Zoning Decision" or "Subdivision Decision" in letters at least six inches high and
identifying the means to contact an official for information about the decision is prominently
posted on the property that is the subject of the decision, provided the sign remains on the
property for at least 10 days. Posting of signs is not the only form of constructive notice. Any
such posting shall be the responsibility of the landowner or applicant. Verification of the posting
shall be provided to the official who made the decision. Absent an ordinance provision to the
contrary, posting of signs shall not be required.

18
19
20
21
22
23

3.9.2.4. Duties of Official Who Made Decision. No less than one week before an appeal is to be
heard, the official who made the decision being appealed shall transmit to the Board all
documents and exhibits constituting the record upon which the action appealed from is taken.
The official shall also provide a copy of the record to the appellant and to the owner of the
property that is the subject of the appeal if the appellant is not the owner. The official who
made the decision being appealed shall be present at the hearing as a witness.

24
25
26
27
28
29
30
31
32
33
34
35
36
37

3.9.2.5. Stay Pending Appeal. An appeal of a notice of violation or other enforcement order
stays enforcement of the action appealed from unless the official who made the decision
certifies to the Board after notice of appeal has been filed that because of the facts stated in an
affidavit: (i) a stay would cause imminent peril to life or property or (ii) because the violation is
transitory in nature, a stay would seriously interfere with enforcement of the UDO. In that case,
enforcement proceedings shall not be stayed except by a restraining order, which may be
granted by a court. If enforcement proceedings are not stayed, the appellant may file with the
official a request for an expedited hearing of the appeal, and the Board shall meet to hear the
appeal within 15 days after such a request is filed. Notwithstanding the foregoing, appeals of
decisions granting a permit or otherwise affirming that a proposed use of property is consistent
with the UDO shall not stay the further review of an application for permits or permissions to
use such property; in these situations the appellant may request and the Board may grant a stay
of a final decision of permit applications or building permits affected by the issue being
appealed.

38
39

3.9.2.6. Timing of Hearing. Subject to the provisions of subsection 3.9.2.5 of this section, the
Board shall hear and decide the appeal within a reasonable time.
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3.9.2.7. Appeals in the Nature of Certiorari. When hearing an appeal from a UDO provision that
requires the appeal be heard in the nature of certiorari, the hearing shall be based on the record
below and the scope of review shall be as provided in NCGS 160A-393(k).

4
5
6
7

3.9.2.8. Alternative Dispute Resolution. The Town and other parties to an appeal may agree to
mediation in accordance with the applicable rules for mediated settlement conferences in
Superior Court. If the parties agree to mediation, a hearing on the merits of the matter will be
delayed until the regular board meeting following the mediation.

8
9
10
11

3.9.2.9. Authority of the Board. The Board may reverse or affirm, wholly or partly, or may
modify the decision appealed from and shall make any order, requirement, decision, or
determination that ought to be made. The Board shall have all the powers of the official who
made the decision.

12
13
14
15

3.9.2.10. Hearing on Appeal. The appellant shall not be limited at the hearing to matters stated
in the notice of appeal. If any party or the Town would be unduly prejudiced by the
presentation of matters not presented in the notice of appeal, the Board shall continue the
hearing.

16

SECTION 3.10 VARIANCES (Sec. 48-598)

17
18
19

3.10.1. Standards for Granting a Variance.
When unnecessary hardships would result from carrying out the strict letter of this UDO, the Board of
Adjustment shall vary any of the provisions of the UDO upon a showing of all of the following:

20
21
22

3.10.1.1. Unnecessary hardship would result from the strict application of the UDO. It shall not
be necessary to demonstrate that, in the absence of the variance, no reasonable use can be
made of the property.

23
24
25
26

3.10.1.2. The hardship results from conditions that are peculiar to the property, such as
location, size, or topography. Hardships resulting from personal circumstances, as well as
hardships resulting from conditions that are common to the neighborhood or the general public,
may not be the basis for granting a variance.

27
28
29

3.10.1.3. The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may justify the
granting of a variance shall not be regarded as a self-created hardship.

30
31

3.10.1.4. The requested variance is consistent with the spirit, purpose, and intent of the
ordinance, such that public safety is secured, and substantial justice is achieved.

32
33

3.10.2. Under no circumstances shall the Board of Adjustment grant a variance to allow a use either
expressly or by implication not permissible under the terms of this UDO in the district involved.
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3.10.3. Appropriate conditions may be imposed on any variance, provided that the conditions are
reasonably related to the variance. Violation of such conditions shall be deemed a violation of this UDO
and punishable under Section 1.10.

4
5

3.10.4. Any other ordinance that regulates land use or development may specifically provide for
variances consistent with the provisions of this subsection.

6
7

3.10.5. A variance that is granted shall be the minimum variance that will resolve the unnecessary
hardship resulting from the strict application of this UDO to the land, building or structure.

8
9
10

3.10.6. No nonconforming use of neighboring lands, structures or buildings in the same district, and no
permitted use of lands, structures or buildings in other districts shall be considered grounds for the
issuance of a variance.

11
12
13

3.10.7. Application Requirements.
Each application for a variance must be in writing, accompanied by any associated administrative fee
and shall include all of the following information:

14
15

3.10.7.1. A listing of the specific section(s) and subsection(s) of this UDO that the applicant is
seeking to vary.

16
17
18

3.10.7.2. For each provision the applicant is requesting to vary, a listing of how the provision
applies to the property without the requested variance and how the applicant proposes the
provision should be varied.

19
20

3.10.7.3. A description of how the property can be used without the requested variance
compared with how it could be used with the requested variance.

21
22

3.10.7.4. A description of the unnecessary hardship which results from the strict application of
this UDO.

23
24

3.10.7.5. A description of the conditions that are peculiar to the property, such as location, size,
or topography which cause the unnecessary hardship.

25
26
27

3.10.7.6. A certification that the hardship did not result from actions taken by the applicant or
the property owner other than the act of purchasing property with knowledge that
circumstances exist requiring a variance.

28
29
30

3.10.7.7. A narrative explaining how the requested variance is consistent with the spirit,
purpose, and intent of this UDO, such that public safety is secured, and substantial justice is
achieved.

31
32

3.10.7.8. A certification that the requested variance, if granted, will not allow an increase or
extension of an existing nonconforming structure or use of land.
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3.10.7.9. A certification that the requested variance, if granted, will not allow a use of the land
otherwise prohibited in the applicable zoning district to occur on the property.

3
4
5
6

3.10.7.10. A listing of the names and addresses of all of the persons listed in Section 3.4.3.1 who
are entitled to receive notice. The list shall be supplied by the applicant and shall be current
according to the most recent tax listing abstract as filed in the office of the Dare County tax
supervisor.

7
8
9
10
11
12

3.10.8. In addition to the foregoing requirements, when considering a variance from Article 10, Part __,
Flood Damage Prevention, the Board shall follow the additional provisions of such article.
3.10.9. Amendments.
The owner of land which has been granted a variance may apply for an amendment to the previously
granted variance. All of the standards for granting a variance shall apply to the consideration of an
amendment to an existing variance. An amendment may only be granted if:

13
14
15

3.10.9.1. The circumstances on the property have substantially changed since the time of the
granting of the prior variance in such a way that the use of the property in accordance with prior
variance is itself an unnecessary hardship; or

16
17

3.10.9.2. The amendment requested will be equal to or less of a variance than the previously
granted variance.

18

SECTION 3.11 BURDEN OF PROOF IN APPEALS AND VARIANCES

19
20
21
22

4.10.1. When an appeal is taken to the Board of Adjustment in accordance with Section 3.9, the UDO
Administrator shall have the initial burden of presenting to the Board of Adjustment sufficient evidence
and argument to justify the order or decision appealed from. The burden of presenting evidence and
argument to the contrary then shifts to the appellant, who shall also have the burden of persuasion.

23
24
25

4.10.2. The burden of presenting evidence sufficient to allow the Board of Adjustment to reach the
conclusions set forth in Section 3.10.1, as well as the burden of persuasion on those issues, remains with
the applicant seeking the variance.

26

SECTION 3.12 BOARD OF ADJUSTMENT ACTION/VOTING (Sec. 48-595)

27
28
29
30
31
32

The concurring vote of four-fifths majority of the Board of Adjustment shall be necessary to grant a
variance. A majority of the members shall be required to decide any other quasi-judicial matter or to
determine an appeal made in the nature of certiorari. For the purposes of this subsection, vacant
positions on the Board and members who are disqualified from voting on a quasi-judicial matter shall
not be considered members of the board for calculation of the requisite majority if there are no
qualified alternates available to take the place of such members.
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SECTION 3.13 PROCEDURES FOR QUASI-JUDICIAL HEARINGS.

2

3.13.1. Evidence/Presentation of Evidence.

3
4

3.13.1.1. Applicability. The provisions of this section apply to all hearings for which a notice is
required by Section 3.4.

5
6
7
8
9

3.13.1.2. Oaths. All persons who intend to present evidence to the decision-making board shall
be sworn in by the Chair. The Chair of the Board or any member acting as Chair and the Clerk to
the Board are authorized to administer oaths to witnesses in any matter coming before the
Board. Any person who, while under oath during a proceeding before the decision-making
board, willfully swears falsely is guilty of a Class 1 misdemeanor. (Sec.48-596)

10
11
12
13
14
15
16
17
18

3.13.1.3. Competent Evidence. All findings and conclusions necessary to the issuance or denial
of the requested permit or appeal (necessary findings) shall be based upon competent,
substantial evidence. The term “competent evidence,” as used in this subsection, shall not
preclude reliance by the decision-making board on evidence that would not be admissible under
the rules of evidence as applied in the trial division of the General Court of Justice if (1) the
evidence was admitted without objection or (2) the evidence appears to be sufficiently
trustworthy and was admitted under such circumstances that it was reasonable for the decisionmaking board to rely upon it. The term “competent evidence,” as used in this subsection, shall
not be deemed to include the opinion testimony of lay witnesses as to any of the following:

19
20

3.13.1.3.1. The use of property in a particular way would affect the value of other
property.

21
22

3.13.1.3.2. The increase in vehicular traffic resulting from a proposed development
would pose a danger to the public safety.

23
24

3.13.1.3.3. Matters about which only expert testimony would generally be admissible
under the rules of evidence.

25
26
27
28

3.13.1.4. Other Requirements. The entirety of a quasi-judicial hearing and deliberation shall be
conducted in open session. Parties to a quasi-judicial hearing have a right to cross-examine
witnesses. Factual findings must not be based on hearsay evidence which would be
inadmissible in a court of law.

29
30
31

3.13.1.7. Disclosure. If a member of the decision-making board has prior or specialized
knowledge about a case, that knowledge should be disclosed to the rest of the decision-making
board and parties at the beginning of the hearing.

32
33
34
35

3.13.1.8. Subpoenas. The decision-making board through the Chair, or in the Chair’s absence,
anyone acting as the Chair may subpoena witnesses and compel the production of evidence. To
request issuance of a subpoena, persons with standing under GS 160A-393(d) may make a
written request to the Chair explaining why it is necessary for certain witnesses or evidence to
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be compelled. The Chair shall issue requested subpoenas he or she determines to be relevant,
reasonable in nature and scope, and not oppressive. The Chair shall rule on any motion to
quash or modify a subpoena. Decisions regarding subpoenas made by the Chair may be
appealed to the full decision-making board. If a person fails or refuses to obey a subpoena
issued pursuant to this subsection, the decision-making board or the party seeking the
subpoena may apply to the General Court of Justice for an order requiring that its subpoena be
obeyed, and the court shall have jurisdiction to issue these orders after notice to all property
parties. (Sec. 48-596)

9
10
11
12
13
14

3.13.2. Continuances. (Sec. 48-596)
The decision-making board may grant a continuance to any party for good cause shown or upon the
Board’s own motion. Requests for continuances should be made in writing, but may be made orally at a
meeting of the Board. The Board Chair may grant a continuance request prior to a meeting if the
applicant or appellant makes a written request showing good cause. The Chair may always defer ruling
on such a request to allow for the decision to be made by the Board.

15
16
17
18

3.13.2.1. Good Cause. Good cause for a continuance includes, but is not limited to: (i) the official
issuing the decision subject to an appeal is unavailable; (ii) there is insufficient membership of
the board seated and present to hear a matter; or (iii) if any party or the Town would be unduly
prejudiced by the presentation of matters not presented in a notice of appeal.

19
20
21

3.13.2.2. Renotification Fees. If notices of hearing have already been issued, the party granted a
continuance is responsible for the administrative costs of noticing an additional hearing if such
costs are incurred.

22

3.13.3. Modification of Application at Hearing.

23
24

3.13.2.1. In response to questions or comments made in sworn testimony at the hearing, the
applicant may agree to modify the application, including the plans and specifications submitted.

25
26
27
28
29

3.13.2.2. Unless such modifications are so substantial or extensive that the decision-making
board cannot reasonably be expected to perceive the nature and impact of the proposed
changes without revised plans before it, the decision-making board may approve the application
with the stipulation that the permit will not be issued until plans reflecting the agreed upon
changes are submitted to the UDO Administrator.

30

3.13.4. Record.

31
32
33

3.13.4.1. A record shall be made of all hearings required by Section 3.3 and such recordings shall
be kept as provided by state law. Minutes shall also be kept of all such proceedings. A
transcript may be made, but is not required.

34
35
36

3.13.4.2. All documentary evidence, including any exhibits, presented at a hearing as well as all
other types of physical evidence shall be made a part of the record of the proceedings and shall
be kept by the Town in accordance with NCGS 160A-393(I).
Nags Head UDO

Draft: 8/30/2017

Page 3-21

ARTICLE 3. LEGISLATIVE/
QUASI-JUDICIAL PROCEDURES
1
2
3
4
5
6
7
8
9
10
11

3.13.5. Quasi-Judicial Decision.
The Board shall determine contested facts and make its decision within a reasonable time. Every quasijudicial decision shall be based upon competent, substantial evidence in the record. Each quasi-judicial
decision shall be reduced to writing and reflect the Board’s determination of contested facts and their
application to the applicable standards. The written decision shall be signed by the Chair or other duly
authorized member of the Board. A quasi-judicial decision is effective upon filing the written decision
within the Clerk to the Board or such other office or official as this Ordinance species. The decision of
the Board shall be delivered by personal delivery, electronic mail, or by first-class mail to the applicant,
property owner, and to any person who has submitted a written request for a copy, prior to the date the
decision becomes effective. The person required to provide notice shall certify that proper notice has
been made.

12

SECTION 3.14 REHEARINGS.

13
14
15
16
17

When an application involving a quasi-judicial procedure/petition is denied by the Board of
Commissioners or Board of Adjustment, reapplication involving the same property, or portions of the
same property, may not be submitted unless the petitioner can demonstrate a substantial change in the
proposed use, conditions governing the use of the property, or conditions surrounding the property
itself.

18

SECTION 3.15 APPEALS OF QUASI-JUDICIAL DECISIONS.

19
20

3.15.1. Every quasi-judicial decision shall be subject to review by the Superior Court of Dare County by
proceedings in the nature of certiorari pursuant to GS 160A-393.

21
22
23
24

3.15.2 A petition for review shall be filed with the Dare County Clerk of Superior Court by the later of
thirty (30) days after the decision is effective or after a written copy thereof is given in accordance with
Section 3.13.5. When first class mail is used to deliver notice, three (3) days shall be added to the time
to file the petition.

25

3.15.3. A copy of the writ of certiorari shall be served upon the Town of Nags Head.
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