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To: Planning Board 

From: Michael Zehner, Director of Planning & Development 

 Kelly Wyatt, Deputy Director of Planning & Development 

Date: December 23, 2019; updated April 17, 2020; updated June 12, 2020 

Subject: Reconsideration of a revised Preliminary Plat for a Major Subdivision, known 
as Coastal Villas, for an approximately 9.86 11.17 acre property, zoned R-2 - 
Medium Density Residential, owned by Nags Head Construction (applicant), 
located on the west side of US 158, approximately 300 feet south of the 
intersection of W. Soundside Road and US 158 (Parcel # 006749004; PIN# 
989108886987 and Parcel #: 006749039; PIN #: 989108893398); the 
revised Preliminary Plat proposes to create 17 building lots, along with an 
associated street and other required improvements. 

 
**Updated content in bold underline, deleted material in strikethrough** 

 
BACKGROUND 
 
For consistency in the review and consideration of this Preliminary Plat, Staff has 
provided an updated version the Staff Report that was last presented to the Board of 
Commissioners for their meeting on January 8, 2020. In written comments received 
prior to the January 8 meeting, and in public comments at the meeting, the 
Commissioners heard from abutting residents in the South Ridge subdivision concerned 
about the access to the proposed subdivision, which was to be through existing 
neighborhood streets, and involved the improvement of an existing paper street 
(Mariners Way) to connect the proposed subdivision street to Sea Bass Court.  
 
Following a presentation by Staff and discussion amongst the Board of Commissioners, 
the Board passed a motion to table consideration of the Preliminary Plat until the Board 
of Commissioners March 2020 meeting and to ask that Staff facilitate a discussion 
between the developer and the Fourth Street property owners to have one curb cut, one 
right-of-way off of US 158 as a better solution for access. Prior to the March 4, 2020 
Board of Commissioners meeting, the applicant requested a continuance to the Board’s 
May 6, 2020 meeting, which was granted. 
 
Since the Board of Commissioners January meeting, as directed, Staff has worked to 
facilitate discussions between the developer of the subject subdivision and the owner of 
6 lots abutting the paper street known as Fourth Street. Staff held multiple separate 
conversations with the parties pursuant to the Board’s direction, and held a meeting with 
the parties and their respective engineers to discuss the proposed development and 
future plans for Fourth Street. While Staff is unaware of any agreement between the 
parties, the proposed revised plan relocates access to the subdivision to US 158/S. 
Croatan Highway (eliminating the street/vehicular connection to Sea Bass Court) and 
extends the proposed street to allow for connectivity to the existing Fourth Street right-
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of-way; the revision of the plan was determined to require reconsideration by the 
Planning Board.  
 
The revised preliminary plat was reviewed by the Planning Board at a meeting on 
April 21, 2020. Ultimately, the Board unanimously recommended approval of the 
Preliminary Plat as recommended by Staff, but noted the Board’s concerns 
related to safety due to the possibility of two additional curb cuts on 158, and a 
preference for the preliminary plat that had been presented to and recommended  
 
During the Planning Board’s review, member Gary Ferguson had inquired as to 
the circumstances leading to the creation of the property subject to the 
preliminary plat. Following the meeting, in coordination with the applicant and 
their representatives, as well as the Town Attorney, it was determined that a 
division in 2004 that was intended to establish a separate 1.03 acre parcel to be 
transferred to Dare County for use as a future well site, had not been properly 
subdivided. While a preliminary plat and associated waivers for this division had 
been approved by the Board of Commissioners, there is no record that a final plat 
for this subdivision was ever produced, approved, or recorded. Therefore, the 
applicant has revised the preliminary plat further to include this additional 1.03 
acres, and is proposing to re-establish the lot as part of the proposed 
subdivision; similar to the proposal in 2004, the preliminary plat requires waivers 
from the subdivision regulations, discussed further below. 
 
Staff is aware that representatives of the Fourth Street properties have contacted 
NCDOT to discuss improvement of the street, and specifically any restrictions that may 
be imposed on any intersection with US 158/S. Croatan Highway; Staff has also made 
the owner of these properties aware of the likely process for making improvements to 
this right-of-way. 
 
It is important to note, that the development of the Fourth Street lots or improvements to 
the Fourth Street right-of-way beyond the subject property are not subject to review 
under this Preliminary Plat. No commitments have been made with respect to the 
improvements of this portion of the right-of-way that would affect the consideration of 
the subject Preliminary Plat. 
 
OVERVIEW 
 
The subject application is a Preliminary Plat for a Major Subdivision1 of an 
approximately 9.8611.17-acre property located on the west side of US 158, 
approximately 300 feet south of the intersection of W. Soundside Road and US 158 (“the 
Proposed Subdivision”). The Proposed Subdivision would create seventeen (17) building 
lots, located along a new street connecting directly to US 158/ S. Croatan Highway; 

 
1 A Subdivision is defined in the UDO as “all divisions of a tract or parcel of land into two or more lots, 
building sites or other divisions for the purpose of sale or building development (whether immediate or 
future) and shall include all divisions of land involving the dedication of a new street or a change in 
existing streets,” with certain exemptions; a Major Subdivision is defined as “any subdivision not classified 
as a minor subdivision [(i.e. not more than four lots fronting on an existing street)] including, but not 
limited to, subdivisions of five or more lots, or any size subdivision requiring any new street or extension 
of municipal facilities.” 
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additionally, the preliminary plat includes two open space areas, as well as the 
creation of Lot A-2, a 1.03 acre lot owned by Dare County with notes indicating 
the “lot shall be limited to a well production site for the Dare County reverse 
osmosis plant.” The The new street, identified as Fourth Street Coastal Breeze Way, 
would terminate at the southern property line, allowing future connectively to an existing 
paper right-of-way identified as Fourth Street. The proposed Preliminary Plat provides 
for a cul-de-sac to be developed where the proposed new street terminates, with 
allowances for the cul-de-sac to be removed if the existing Fourth Street right-of-way to 
the south is improved. No waivers from the subdivision requirements are being sought.  
As noted, the property is zoned R-2, Medium Density Residential; all proposed building 
lots (number 1 thru 17) are conforming, meeting the minimum required lot size of 
20,000 square feet and demonstrating compliance with required minimum yard depths 
(i.e. setbacks; Front: 30 feet, Side: 10 feet, Rear: 20% of lot depth, not to exceed 30). 
 
The proposed preliminary plat, and specifically the configuration of lot A-2 due to 
its lack of frontage, lack of direct access to a right-of-way, and proposed direct 
access through easement to US 158, requires waivers from the following 
provisions of the Subdivision Regulations: 
 

• Section 10.46 Access to Public Street or Highway Required. There shall be 
no subdivision of any tract of land which does not have access to a public 
street or highway which is improved to the standards of the Town or the 
NCDOT, whichever is applicable, which access is of a right-of-way width 
and is improved in accordance with Section 10.66, Streets. 

 

• Section 10.47 Limiting Access to US 158, US 64/264, NC 12, and SR 1243. 
Access to US 158, US 64/264, NC 12 or SR 1243 from any lot in a new 
residential subdivision of land or any recombination of existing residential 
lots is prohibited unless and except a variance or waiver is granted 
pursuant to this UDO. Access to any of the above major streets shall be 
provided by another existing, improved public street accepted for 
maintenance by the Town or a local access street, collector street or 
environmental street in the subdivision or an access easement shown on a 
subdivision plat approved by the Board of Commissioners; provided, 
however, that maintenance and replacement of accessways is approved by 
the Town Attorney and is in accordance with Section 10.51.4. 

 

• Section 10.68.1. Frontage; Area. All lots in a subdivision must front a street, 
and no lot shall be laid out which shall have an area less than that required 
by Article 8, District Development Standards of this UDO 

 

• Section 10.68.3. Minimum Amount of Frontage. All lots shall be designed 
so that they shall front on a public street for a distance of not less than fifty 
(50) feet which shall be measured along the right-of-way of such street; 
provided, further, that in the case of lots fronting on a cul-de-sac or street 
curve, the frontage may be reduced to not less than thirty (30) feet upon 
approval of the Planning Board. 
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The Planning Board reviewed the original Preliminary Plat at their meeting on 
December 17, 2019. The Board voted 5-0 to recommend approval of the Plat to the 
Board of Commissioners, with conditions. The Board’s original recommendation is 
detailed below under Planning Board Recommendation. As noted above, the revision of 
the plan was determined to require reconsideration by the Planning Board. 
 
It is also important to note that the current revised version of the preliminary plat 
provides for the multi-use path extension through the Mariners Way paper right-
of-way to meander away from the southern property line. Staff believes this is 
responsive to considerations previously requested by a property owner along 
Sea Bass Court, while also considering potential impacts to Live Oak trees 
proposed to be retained within this area. 
 
PROCEDURAL REQUIREMENTS/CONSIDERATIONS 
 
The procedural requirements applicable to subdivisions are provided in Article 4, 
Development Review Process, Part IV, Subdivision Procedures, of the UDO; 
requirements or considerations of note are as follows: 
 

• Pursuant to Section 4.22, Initial Conference; Preliminary Sketch, the applicant 
was first required to submit a preliminary sketch of the proposed subdivision and 
confer with the UDO Administrator. These requirements were completed, with 
authorization granted to the subdivider on October 3, 2019 to prepare a 
preliminary plat to be submitted to the Planning Board (a copy of an email from 
Michael Zehner to Cathleen Saunders, project engineer, is attached). Please 
note, the preliminary sketch plan for the subdivision provided for a street 
connection to US 158, with no connection through to Sea Bass Court; while the 
original plan proposed a connection to Sea Bass Court and no access from 
US 158, the now redesigned plan is more consistent with the preliminary sketch 
plan in this respect.  
 

• The following subsections, or parts thereof, to Section 4.24, Review Procedure 
for Major Subdivisions, 4.24.1, Preliminary Plat, are applicable to the Proposed 
Subdivision: 
 

o 4.24.1.2., in part, “…the UDO Administrator who shall evaluate the plan to 
determine whether or not it meets the requirements of this Ordinance.  
The UDO Administrator will solicit and receive comments from other 
persons or agencies before making final recommendations.  If the 
application is complete, the UDO Administrator will submit it to the 
Planning Board…”  
 
In general, With the exception of the waivers noted above, it was 
determined by the UDO Administrator that the plan for the Proposed 
Development meets the requirements of the UDO, to be discussed further 
below under REGULATORY & DESIGN REQUIREMENTS/ 
CONSIDERATIONS. Additionally, comments were solicited and received 
from Town Staff on both the original and now each of the redesigned 
plans; the attached letter from Cathleen Saunders, P.E., Quible & 
Associates, P.C., dated April 14, 2020, is an accurate representation of 
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Staff comments pertaining to the revised Plan reviewed at the Planning 
Board’s April 21 meeting, with responses from Ms. Saunders; staff has 
been provided with this response and final submitted plans to determine 
whether comments have been addressed, and a memo from David Ryan, 
dated April 17, 2020 is attached. 
 
The version of the proposed preliminary plat that is now before the 
Board was distributed for review by Town Staff. Returned comments 
noted that eventual construction drawings should include the 
planned location of water taps, further reference to the applicant’s 
commitment to relocate the water line at the south of the subdivision 
to within the easement, the need to coordinate with Town Public 
Works on the installation of a waterline extension toward Sea Bass 
Court, and further requested that the applicant continue attempts to 
coordinate with NCDOT. On this last point, the applicant’s engineer 
did communicate that they received “preliminary verbal confirmation 
from NCDOT…that they will allow access off of S. Croatan Hwy,” and 
were expecting to receive written confirmation with any applicable 
restriction or requirements. 

 
o 4.24.1.3., in part, “The Planning Board shall forward its recommendation 

to the Board of Commissioners within thirty (30) days after first 
consideration by the Planning Board.  If the Planning Board fails to act 
within the 30-day period, the subdivision will be placed on the next 
available Board of Commissioners agenda.  The Board of Commissioners 
shall consider the preliminary plat and approve, approve with conditions 
acceptable to the applicant, or disapprove the plan.” 
 

o 4.24.1.4., in part, “The Planning Board shall determine whether the 
preliminary plat meets the policy, purposes, and standards established by 
this Part and shall study its practicability, taking into consideration the 
requirements of the community and the best use of the land being 
subdivided. Particular attention shall be given to the arrangement, location 
and width of streets, their relation to the topography of the land, water 
supply, sewage disposal, drainage, lot sizes and arrangement, the future 
development of adjoining lands, construction plans, erosion control plans, 
and the requirements of the master plan and the official map, if such exist, 
the zoning requirements and this UDO.  The Planning Board shall submit 
its findings and recommendations to the Board of Commissioners at their 
next regularly scheduled meeting. The Board of Commissioners may 
approve, reject or grant conditional approval of the preliminary plat.  The 
Planning Board or the Board of Commissioners, in its discretion, if it 
deems that health and sanitary conditions in the area, the subdivision 
plans and planned population density warrant, may require percolation 
tests of the soil by the subdivider and the installation of appropriate 
sanitary and waste disposal facilities as a condition of approval.” 
 

o 4.24.1.5., Conditional Approval, “When recommending conditional 
approval of a preliminary plat, the Planning Board shall state in writing the 
conditions of such approval, if any, with respect to: 
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 4.24.1.5.1. The specific changes which it will require in the 

preliminary plat; 
  
 4.24.1.5.2. The character and extent of these required changes; and 
  
 4.24.1.5.3. The amount of all bonds which will be required as a 

prerequisite to the approval of the preliminary plat. 
  

Conditional approval of a preliminary plat shall not constitute approval of 
the final subdivision plat, but rather it shall be deemed an expression of 
approval of the design submitted on the preliminary plat as a guide to the 
preparation of the final plat, which will be submitted for approval by the 
UDO Administrator, and for recording upon fulfillment of the requirements 
of this Part and the conditions of the conditional approval, if any.  The 
Planning Board or the Board of Commissioners may require additional 
changes as a result of further study of the subdivision plans or as a result 
of new information obtained subsequent to the time of conditional 
approval. The fulfillment of these conditions and the incorporation of these 
conditions into the preliminary plat shall be determined by the UDO 
Administrator in accordance with the instructions of the Board of 
Commissioners.  At such time, the Board of Commissioners' approval 
shall become final, as to the preliminary plat, and the UDO Administrator 
shall so signify on the plat.”  

 

• With the necessary waivers, the provisions of Section 4.28, Subdivision 
Waivers, as follows, are applicable to consideration of the preliminary plat 
by the Planning Board and Board of Commissioners: 
 

o Section 4.28 Subdivision Waivers. 
 
4.28.1. Waivers Generally. Where the Planning Board finds that, due 
to the special circumstances of a particular plat, the provision of 
certain required improvements is not requisite in the interest of 
public health, safety and general welfare or is inappropriate because 
of inadequacy or lack of connecting facilities adjacent or in proximity 
to the proposed subdivision, it may recommend and the Board of 
Commissioners may waive such requirements subject to appropriate 
conditions. Any decision of the Board of Commissioners must be 
rendered by a simple majority of those members present and 
constituting three-fourths of the total membership of the Board. 
Waiver requests shall be handled in accordance with the procedures 
established in Section 3.13, Procedures for Quasi-Judicial Hearings.  
 
4.28.2. Conditions. In granting such waivers, the Planning Board may 
recommend and the Board of Commissioners may require such 
conditions as will, in its judgment, secure substantially the 
objectives of the standards or requirements so varied or modified. 

 
REGULATORY & DESIGN REQUIREMENTS/CONSIDERATIONS 
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The regulatory and design requirements applicable to subdivisions are provided in 
Article 10, Performance Standards, Part V., Subdivision Regulations, Division II., 
Approval and Platting Requirements, and Division III., Improvements, of the UDO; 
requirements or considerations of note are as follows: 
 

• As noted above, the proposed preliminary plat requires waivers from 
Section 10.46, Access to Public Street or Highway Required, and Section 
10.47, Limiting Access to US 158, US 64/264, NC 12, and SR 1243. 
 

• Section 10.51.4., Covenants and Deed Restrictions, requires the submission of 
“proposed covenants, deed restrictions and a hold harmless agreement, in 
duplicate, which are intended to cover all or part of the tract…For any proposed 
subdivision amenities including, but not limited to, tennis courts, swimming pools, 
streets, and vehicular and pedestrian accessways for the benefit of the property 
owners, the developer shall establish a property owners association having the 
responsibility and authority for the upkeep, maintenance, repair, and 
reconstruction of such amenities and the authority to assess and collect dues 
and fees from the property owners within the subdivision for this purpose.” The 
applicant has submitted a draft Declaration of Restrictive Covenants for review, 
with a final version required to be approved in conjunction with approval of the 
Final Plat. 
 

• Section 10.62, Required Improvements Enumerated, indicates the improvements 
required to be provided by the subdivider, as follows: 
 

o Street rights-of-way and paved streets;  
o Water lines, mains, fire hydrants and services;  
o Electric and telephone lines and conduit;  
o Streetlights and supports and related electric wires and conduit;  
o Easements of right-of-way for utilities, where such are not within the street 

right-of-way; 
 

• Section 10.63, Dedications, indicates the improvements and easements required 
to be offered to the Town or utility authorities for dedication: 
 

o Streets and street rights-of-way; 
o Water lines, mains, fire hydrants and services; 
o Easements of right-of-way for construction, operation and maintenance of 

utilities and cable television lines; 
o Streetlights and supports and related electric wiring and conduit;  

 

• Section 10.66, Streets, establishes the standards for required streets, and 
specifically local access streets, as the proposed street is classified. Design 
standards for streets are contained in Chapter 36, Streets, Sidewalks and Other 
Public Places, of the Town Code. 
 
A resident did inquire with Staff as to whether the proposed street name of 
Coastal Breeze Way was too close to the name of an existing street, W. 
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Breeze Way. Pursuant to Section 10.66.10., Street Names and Signs, “All 
streets must be named so as not to duplicate the names of any existing 
streets in the Town. Such names shall be approved by the UDO 
Administrator and incorporated on the preliminary and final plats.” Staff 
contacted the Postmaster for the Nags Head Post Office, who responded 
that they did not anticipate a problem; however, Staff has requested that 
the applicant provide some alternatives to alleviate any perceived concerns 
that the proposed name may lead to confusion.  
 

• Section 10.68, Lots, reiterates zoning requirements for frontage and lot area, but 
also provides that for “lots fronting on a cul-de-sac or street curve, the frontage 
may be reduced to not less than thirty (30) feet upon approval of the Planning 
Board.” The redesigned Preliminary Plat does not necessitate the reduction of 
required lot frontage for lots fronting on a cul-de-sac (the original plan did); 
however, as noted above, waivers from Section 10.68.1., Frontage, and 
Section 10.68.3., Minimum Amount of Frontage, are necessary to account 
for lot A-2’s lack of frontage.  
 

• Section 10.72, Stormwater Runoff, Storm Drains, and Sewer Lines and Mains, 
indicates that “stormwater runoff from lots shall be managed in accordance with 
Article 11 of this UDO pertaining to Stormwater Management (Part I) and Soil 
Erosion and Sedimentation Control (Part II).” However, development of the 
Proposed Subdivision will trigger and require North Carolina Department of 
Environmental Quality stormwater permitting.  

 

POLICY CONSIDERATIONS 
 
Policy specific to subdivisions is established in Article 10, Performance Standards, Part 
V., Subdivision Regulations, Division I., In General, Section 10.41, Jurisdiction; Policy, 
Section 10.41.2., of the UDO, as follows:  
 

10.41.2. It is declared to be the policy of the Board of Commissioners and the 
Planning Board of the Town to consider land subdivision plats as part of a plan for 
the orderly, efficient and economical development of the Town.  This means, among 
other things, that land to be subdivided shall be of such character that it can be used 
safely for building purposes without danger to health, or peril from fire, flood erosion 
or other menace; that proper provisions shall be made for drainage, water supply, 
sewerage and other needed improvements; that all proposed lots shall be so laid out 
and of such size as to be in harmony with the development pattern of the 
neighboring properties; that the proposed streets shall compose a convenient 
system conforming to the official map, if such exists and shall be properly related to 
the proposals shown on the master plan, if such exists and shall be of such width, 
grade and location as to accommodate the prospective traffic, to facilitate fire 
protection and to provide access of firefighting equipment to buildings, and to 
conform with existing or planned streets and with other public facilities; that a 
dedication of streets and rights-of-way or easements for pedestrian and utility 
purposes shall be made; that proper provisions shall be made for the distribution of 
population and traffic which shall avoid congestion and overcrowding and which 
shall create conditions essential to public health, safety and general welfare; and 
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that proper provisions shall be made for open spaces for parks, playgrounds and 
public beaches.  

 
With regard to the area of the Proposed Subdivision and applicable policies of the 
Comprehensive Plan, this is considered to be within the Neighborhoods Character Area, 
described as “areas of primarily low-density single-family development that have limited 
to no commercial influence,” and further, “The majority of the development in these 
areas is single-family residential. Lot sizes range from 6,000 square feet to greater than 
25,000 square feet. Most newer subdivisions (post 1982) include lots that are 15,000 
square feet or greater. It is the town’s desire to keep these areas intact and protect 
them from incompatible land uses.”  
 
Additionally, given the location of the Proposed Subdivision and the extension of the 
multi-use path along US 158, policies and recommendations contained in the Town’s 
Pedestrian Plan are applicable; consistent with those policies and recommendations, 
the applicant has proposed to provide an extension of the multi-use path through the 
Proposed Subdivision, to connect to the to-be-constructed path along US 158. 
 
PLANNING BOARD RECOMMENDATION 
 
At their meeting on December 17, 2019, the Planning Board voted 5-0 to recommend 
approval of the original Preliminary Plat to the Board of Commissions, with conditions, 
as follows; in their recommendation, the Planning Board acknowledged that the 
Preliminary Plat satisfied the determinations contained in Section 4.24.1.4. of the UDO 
concerning applicable policies, purposes, and standards: 
 

1. Prior to the commencement of land disturbance activities and/or construction of 
improvements, the applicant/developer shall submit construction drawings/plans 
for all improvements within the subdivision for approval by the UDO 
Administrator, who may seek input and comments from Town Staff in the review 
and approval of the construction drawings. In addition to providing details for all 
improvements, these drawings/plans shall also provide, and not be limited to, 
information on erosion and sedimentation control, culvert designs, and take into 
account any intended or required phasing/sequence of construction for the 
subdivision. 
 

2. The clearing and grading of any lot or portions thereof shall be prohibited prior to 
the issuance of a building permit for any such lot, except as determined by the 
UDO Administrator to be necessary for the installation of stormwater measures. 
The developer/applicant is encouraged to address any necessary phasing and 
limits of disturbance on submitted construction drawings/plans. 
 

3. Prior to or in conjunction with approval of the Final Plat for the subdivision, 
drainage easements, to be the responsibility of the applicant/developer and/or 
their successors (i.e. Property Owners Association), shall be properly conveyed 
by recordation with the Dare County Register of Deeds; such easements shall be 
reviewed and approved by the UDO Administrator prior to recordation, and the 
UDO Administrator may refer the easements to the Town Attorney for review and 
comment. 
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As previously noted, a revised preliminary plat was reviewed by the Planning 
Board at a meeting on April 21, 2020. The Board unanimously recommended 
approval of the Preliminary Plat as recommended by Staff, which included a 
changed Condition #2, as follows: 
 

2. The clearing and grading of any lot or portions thereof shall be prohibited 
prior to the issuance of a building permit for any such lot, except as 
determined by the UDO Administrator (a) to be necessary for the 
installation of stormwater measures or (b) to accommodate the stockpiling 
of soil from lots within the subdivision which are subject to an issued 
building permit. The developer/applicant is encouraged to address any 
necessary phasing and limits of disturbance on submitted construction 
drawings/plans. 

 
As part of their motion to recommend approval, the Board did note concerns with 
respect to safety due to the possibility of two additional curb cuts on 158, and a 
preference for the preliminary plat that had been presented to and recommended  
 
In their consideration of the most recently revised version of the preliminary plat, 
with respect to the necessary waivers, the Board should consider a specific 
recommendation on the waivers, based upon whether the Board finds that the 
waivers are appropriate, with or without conditions, due to the special 
circumstances of a particular plat, the provision of certain required improvements 
is not requisite in the interest of public health, safety and general welfare or is 
inappropriate because of inadequacy or lack of connecting facilities adjacent or 
in proximity to the proposed subdivision,  
 
STAFF RECOMMENDATION 
 
Staff is of the opinion that the submitted and now revised Preliminary Plat complies with 
all applicable requirements and that the applicant has addressed all issued comments. 
Additionally, Staff is of the opinion that the Proposed Subdivision is consistent with 
applicable policy considerations. Therefore, Staff recommends approval of the 
Preliminary Plat, with conditions. Staff supports those conditions previously 
recommended by the Planning Board as they continue to be applicable to the revised 
Preliminary Plat; however, it is important to note that following the Planning Board’s 
December 2019 meeting the applicant requested consideration of a change to condition 
#2, as follows: 
 

2. The clearing and grading of any lot or portions thereof shall be prohibited prior to 
the issuance of a building permit for any such lot, except as determined by the 
UDO Administrator (a) to be necessary for the installation of stormwater 
measures or (b) to accommodate the stockpiling of soil from lots within the 
subdivision which are subject to an issued building permit. The 
developer/applicant is encouraged to address any necessary phasing and limits 
of disturbance on submitted construction drawings/plans. 

 
Staff does not object to the requested change and believes it provides a reasonable 
accommodation while limiting the amount of clearing on lots not subject to immediate 
development. It is also important to note that pursuant to Section 4.24.1.3. of the UDO, 
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action to approve with conditions is qualified that “conditions [be] acceptable to the 
applicant.” 
 
For additional consideration, Staff was contacted by a property owner along Sea Bass 
Court requesting that consideration be given to landscape screening of the proposed 
multi-use path extension through the Mariners Way paper right-of-way, if not also 
locating the path more central within the right-of-way. Staff believes this is reasonable, 
and would request consideration to this change, with details for this section of path and 
any landscaping to be provided in the required construction drawings. 
 
Staff recommends approval of the Preliminary Plat as revised and proposed, with 
the conditions noted below. With the exception of the requested waivers, Staff is 
of the opinion that the Preliminary Plat complies with all applicable requirements 
and that the applicant has addressed all issued comments; additionally, Staff is 
of the opinion that the Proposed Subdivision is consistent with applicable policy 
considerations. With respect to the requested waivers, Staff is of the opinion that 
the intended use of lot A-2 is a special circumstance, that, when taken into 
consideration with the existing easement, does not necessitate frontage in the 
interest of public health, safety and general welfare or preclude direct access to 
US 158 as inappropriate; given notes on the preliminary plat restricting the use of 
the lot and the existing easement, Staff does not recommend conditions specific 
to the requested waivers. 
 

1. Prior to the commencement of land disturbance activities and/or 
construction of improvements, the applicant/developer shall submit 
construction drawings/plans for all improvements within the subdivision 
for approval by the UDO Administrator, who may seek input and comments 
from Town Staff in the review and approval of the construction drawings. In 
addition to providing details for all improvements, these drawings/plans 
shall also provide, and not be limited to, information on erosion and 
sedimentation control, culvert designs, and take into account any intended 
or required phasing/sequence of construction for the subdivision. 
 

2. The clearing and grading of any lot or portions thereof shall be prohibited 
prior to the issuance of a building permit for any such lot, except as 
determined by the UDO Administrator (a) to be necessary for the 
installation of stormwater measures or (b) to accommodate the stockpiling 
of soil from lots within the subdivision which are subject to an issued 
building permit. The developer/applicant is encouraged to address any 
necessary phasing and limits of disturbance on submitted construction 
drawings/plans. 
 

3. Prior to or in conjunction with approval of the Final Plat for the subdivision, 
drainage easements, to be the responsibility of the applicant/developer 
and/or their successors (i.e. Property Owners Association), as well as 
easements to be conveyed to the Town and Dare County, shall be properly 
conveyed by recordation with the Dare County Register of Deeds; such 
easements shall be reviewed and approved by the UDO Administrator prior 
to recordation, and the UDO Administrator may refer the easements to the 
Town Attorney for review and comment. 
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Attachments: 
 

1. Draft Preliminary Plat, Sheets 1 thru 3, with an Issue Date of June 4, 2020, 
prepared by Quible & Associates, P.C.; 
 

2. Preliminary Plat Application Package under cover/transmittal letter from Cathleen 
Saunders, P.E., dated June 4, 2020 
 

3. Cover/transmittal letter from Cathleen Saunders, P.E., dated April 14, 2020 
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NOAA Atlas 14, Volume 2, Version 3 
Location name: Nags Head, North Carolina, USA* 

Latitude: 35.9533°, Longitude: -75.625° 
Elevation: 6.05 ft**

* source: ESRI Maps 
** source: USGS

POINT PRECIPITATION FREQUENCY ESTIMATES

G.M. Bonnin, D. Martin, B. Lin, T. Parzybok, M.Yekta, and D. Riley

NOAA, National Weather Service, Silver Spring, Maryland

PF_tabular | PF_graphical | Maps_&_aerials

PF tabular
AMS-based point precipitation frequency estimates with 90% confidence intervals (in

inches)1

Duration
Annual exceedance probability (1/years)

1/2 1/5 1/10 1/25 1/50 1/100 1/200 1/500 1/1000

5-min 0.491
(0.449‑0.538)

0.600
(0.549‑0.656)

0.689
(0.627‑0.752)

0.781
(0.709‑0.851)

0.856
(0.771‑0.932)

0.927
(0.833‑1.01)

0.996
(0.890‑1.08)

1.08
(0.960‑1.18)

1.16
(1.02‑1.27)

10-min 0.786
(0.718‑0.860)

0.960
(0.879‑1.05)

1.10
(1.00‑1.20)

1.25
(1.13‑1.36)

1.36
(1.23‑1.49)

1.47
(1.33‑1.60)

1.58
(1.41‑1.72)

1.71
(1.52‑1.87)

1.83
(1.61‑2.00)

15-min 0.988
(0.903‑1.08)

1.22
(1.11‑1.33)

1.39
(1.27‑1.52)

1.58
(1.43‑1.72)

1.73
(1.56‑1.88)

1.86
(1.68‑2.03)

1.99
(1.78‑2.17)

2.16
(1.91‑2.35)

2.30
(2.02‑2.51)

30-min 1.37
(1.25‑1.49)

1.73
(1.58‑1.89)

2.02
(1.84‑2.20)

2.34
(2.12‑2.55)

2.60
(2.35‑2.83)

2.85
(2.57‑3.11)

3.10
(2.77‑3.37)

3.43
(3.04‑3.74)

3.72
(3.27‑4.06)

60-min 1.71
(1.57‑1.88)

2.22
(2.03‑2.42)

2.63
(2.39‑2.87)

3.11
(2.82‑3.39)

3.52
(3.18‑3.84)

3.93
(3.53‑4.28)

4.35
(3.89‑4.73)

4.93
(4.37‑5.37)

5.43
(4.78‑5.93)

2-hr 1.96
(1.78‑2.15)

2.58
(2.35‑2.84)

3.13
(2.83‑3.42)

3.79
(3.41‑4.14)

4.36
(3.92‑4.76)

4.95
(4.42‑5.39)

5.57
(4.95‑6.07)

6.43
(5.66‑7.02)

7.19
(6.28‑7.85)

3-hr 2.15
(1.96‑2.37)

2.86
(2.59‑3.14)

3.48
(3.15‑3.82)

4.27
(3.83‑4.67)

4.97
(4.44‑5.42)

5.69
(5.07‑6.21)

6.49
(5.72‑7.07)

7.61
(6.64‑8.29)

8.63
(7.46‑9.39)

6-hr 2.63
(2.39‑2.91)

3.51
(3.18‑3.87)

4.27
(3.86‑4.70)

5.25
(4.72‑5.77)

6.14
(5.48‑6.71)

7.06
(6.26‑7.71)

8.07
(7.10‑8.81)

9.52
(8.27‑10.4)

10.8
(9.32‑11.8)

12-hr 3.14
(2.83‑3.50)

4.18
(3.77‑4.66)

5.12
(4.60‑5.69)

6.35
(5.67‑7.03)

7.46
(6.62‑8.23)

8.64
(7.59‑9.53)

9.95
(8.66‑11.0)

11.8
(10.1‑13.0)

13.6
(11.5‑15.0)

24-hr 3.78
(3.50‑4.10)

5.19
(4.79‑5.61)

6.25
(5.76‑6.75)

7.78
(7.10‑8.37)

9.05
(8.19‑9.76)

10.5
(9.38‑11.3)

12.0
(10.7‑13.0)

14.3
(12.5‑15.5)

16.3
(14.0‑17.8)

2-day 4.39
(4.03‑4.80)

5.98
(5.49‑6.53)

7.21
(6.60‑7.86)

8.99
(8.17‑9.78)

10.5
(9.45‑11.4)

12.2
(10.9‑13.3)

14.1
(12.4‑15.4)

16.9
(14.6‑18.6)

19.4
(16.4‑21.4)

3-day 4.65
(4.28‑5.09)

6.31
(5.80‑6.90)

7.57
(6.93‑8.25)

9.36
(8.50‑10.2)

10.8
(9.77‑11.8)

12.5
(11.1‑13.6)

14.3
(12.6‑15.6)

17.1
(14.8‑18.7)

19.5
(16.7‑21.5)

4-day 4.92
(4.53‑5.39)

6.65
(6.11‑7.26)

7.93
(7.26‑8.64)

9.72
(8.82‑10.6)

11.2
(10.1‑12.2)

12.8
(11.4‑13.9)

14.5
(12.8‑15.8)

17.3
(15.0‑18.9)

19.7
(16.9‑21.7)

7-day 5.64
(5.18‑6.17)

7.51
(6.89‑8.22)

8.88
(8.12‑9.70)

10.8
(9.80‑11.8)

12.3
(11.1‑13.4)

14.0
(12.5‑15.2)

15.8
(13.9‑17.2)

18.3
(16.0‑20.1)

20.5
(17.6‑22.5)

10-day 6.34
(5.87‑6.87)

8.33
(7.71‑9.02)

9.78
(9.02‑10.6)

11.8
(10.8‑12.7)

13.4
(12.2‑14.4)

15.1
(13.6‑16.3)

16.9
(15.1‑18.3)

19.5
(17.3‑21.3)

21.7
(18.9‑23.8)

20-day 8.38
(7.84‑9.00)

10.8
(10.1‑11.6)

12.6
(11.7‑13.5)

14.9
(13.8‑16.0)

16.8
(15.5‑18.0)

18.7
(17.2‑20.1)

20.8
(18.9‑22.3)

23.7
(21.2‑25.6)

26.0
(23.0‑28.2)

30-day 10.3
(9.67‑11.0)

13.2
(12.3‑14.0)

15.1
(14.2‑16.1)

17.7
(16.5‑18.9)

19.7
(18.3‑21.0)

21.7
(20.0‑23.2)

23.8
(21.8‑25.5)

26.7
(24.2‑28.8)

28.9
(26.0‑31.3)

45-day 12.6
(11.9‑13.4)

16.0
(15.0‑17.1)

18.4
(17.2‑19.6)

21.6
(20.1‑23.0)

24.1
(22.3‑25.7)

26.7
(24.6‑28.5)

29.4
(26.9‑31.5)

33.2
(30.1‑35.7)

36.3
(32.5‑39.1)

60-day 15.1
(14.2‑16.0)

18.9
(17.8‑20.0)

21.5
(20.3‑22.7)

24.9
(23.3‑26.3)

27.4
(25.6‑29.0)

30.0
(27.9‑31.8)

32.6
(30.1‑34.7)

36.2
(33.1‑38.7)

39.0
(35.3‑41.8)

1 Precipitation frequency (PF) estimates in this table are based on frequency analysis of annual maxima series (AMS).
Numbers in parenthesis are PF estimates at lower and upper bounds of the 90% confidence interval. The probability that precipitation
frequency estimates (for a given duration and annual exceedance probability) will be greater than the upper bound (or less than the lower
bound) is 5%. Estimates at upper bounds are not checked against probable maximum precipitation (PMP) estimates and may be higher than
currently valid PMP values.
Please refer to NOAA Atlas 14 document for more information.
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NOAA Atlas 14, Volume 2, Version 3 
Location name: Nags Head, North Carolina, USA* 

Latitude: 35.9533°, Longitude: -75.625° 
Elevation: 6.05 ft**

* source: ESRI Maps 
** source: USGS

POINT PRECIPITATION FREQUENCY ESTIMATES

G.M. Bonnin, D. Martin, B. Lin, T. Parzybok, M.Yekta, and D. Riley

NOAA, National Weather Service, Silver Spring, Maryland

PF_tabular | PF_graphical | Maps_&_aerials

PF tabular
AMS-based point precipitation frequency estimates with 90% confidence intervals (in

inches/hour)1

Duration
Annual exceedance probability (1/years)

1/2 1/5 1/10 1/25 1/50 1/100 1/200 1/500 1/1000

5-min 5.89
(5.39‑6.46)

7.20
(6.59‑7.87)

8.27
(7.52‑9.02)

9.37
(8.51‑10.2)

10.3
(9.25‑11.2)

11.1
(10.00‑12.1)

12.0
(10.7‑13.0)

13.0
(11.5‑14.2)

13.9
(12.3‑15.2)

10-min 4.72
(4.31‑5.16)

5.76
(5.27‑6.31)

6.60
(6.01‑7.21)

7.47
(6.77‑8.14)

8.18
(7.38‑8.91)

8.84
(7.95‑9.62)

9.47
(8.47‑10.3)

10.3
(9.11‑11.2)

11.0
(9.66‑12.0)

15-min 3.95
(3.61‑4.32)

4.86
(4.45‑5.32)

5.57
(5.08‑6.08)

6.31
(5.72‑6.88)

6.91
(6.23‑7.52)

7.44
(6.70‑8.11)

7.97
(7.12‑8.67)

8.63
(7.65‑9.41)

9.18
(8.08‑10.0)

30-min 2.73
(2.49‑2.99)

3.45
(3.16‑3.78)

4.04
(3.68‑4.41)

4.68
(4.24‑5.09)

5.20
(4.69‑5.66)

5.70
(5.13‑6.21)

6.20
(5.54‑6.75)

6.87
(6.09‑7.48)

7.44
(6.55‑8.12)

60-min 1.71
(1.57‑1.88)

2.22
(2.03‑2.42)

2.63
(2.39‑2.87)

3.11
(2.82‑3.39)

3.52
(3.18‑3.84)

3.93
(3.53‑4.28)

4.35
(3.89‑4.73)

4.93
(4.37‑5.37)

5.43
(4.78‑5.93)

2-hr 0.978
(0.888‑1.08)

1.29
(1.17‑1.42)

1.56
(1.42‑1.71)

1.89
(1.71‑2.07)

2.18
(1.96‑2.38)

2.47
(2.21‑2.70)

2.78
(2.48‑3.04)

3.22
(2.83‑3.51)

3.59
(3.14‑3.92)

3-hr 0.717
(0.652‑0.790)

0.951
(0.863‑1.05)

1.16
(1.05‑1.27)

1.42
(1.28‑1.56)

1.65
(1.48‑1.80)

1.90
(1.69‑2.07)

2.16
(1.91‑2.35)

2.53
(2.21‑2.76)

2.87
(2.48‑3.13)

6-hr 0.440
(0.400‑0.485)

0.585
(0.531‑0.646)

0.713
(0.644‑0.786)

0.877
(0.788‑0.963)

1.02
(0.916‑1.12)

1.18
(1.05‑1.29)

1.35
(1.19‑1.47)

1.59
(1.38‑1.73)

1.81
(1.56‑1.98)

12-hr 0.260
(0.235‑0.291)

0.347
(0.313‑0.387)

0.425
(0.382‑0.473)

0.527
(0.471‑0.583)

0.619
(0.550‑0.683)

0.717
(0.630‑0.791)

0.826
(0.718‑0.910)

0.983
(0.842‑1.08)

1.13
(0.954‑1.24)

24-hr 0.158
(0.146‑0.171)

0.216
(0.200‑0.234)

0.261
(0.240‑0.281)

0.324
(0.296‑0.349)

0.377
(0.341‑0.406)

0.436
(0.391‑0.469)

0.500
(0.444‑0.540)

0.597
(0.520‑0.647)

0.679
(0.582‑0.740)

2-day 0.091
(0.084‑0.100)

0.125
(0.114‑0.136)

0.150
(0.138‑0.164)

0.187
(0.170‑0.204)

0.219
(0.197‑0.238)

0.254
(0.226‑0.277)

0.293
(0.258‑0.320)

0.352
(0.304‑0.387)

0.404
(0.342‑0.445)

3-day 0.065
(0.059‑0.071)

0.088
(0.081‑0.096)

0.105
(0.096‑0.115)

0.130
(0.118‑0.141)

0.151
(0.136‑0.164)

0.173
(0.155‑0.189)

0.198
(0.175‑0.217)

0.237
(0.206‑0.260)

0.271
(0.231‑0.299)

4-day 0.051
(0.047‑0.056)

0.069
(0.064‑0.076)

0.083
(0.076‑0.090)

0.101
(0.092‑0.110)

0.117
(0.105‑0.127)

0.133
(0.119‑0.145)

0.151
(0.133‑0.165)

0.180
(0.156‑0.197)

0.205
(0.176‑0.226)

7-day 0.034
(0.031‑0.037)

0.045
(0.041‑0.049)

0.053
(0.048‑0.058)

0.064
(0.058‑0.070)

0.073
(0.066‑0.080)

0.083
(0.074‑0.091)

0.094
(0.083‑0.102)

0.109
(0.095‑0.120)

0.122
(0.105‑0.134)

10-day 0.026
(0.024‑0.029)

0.035
(0.032‑0.038)

0.041
(0.038‑0.044)

0.049
(0.045‑0.053)

0.056
(0.051‑0.060)

0.063
(0.057‑0.068)

0.070
(0.063‑0.076)

0.081
(0.072‑0.089)

0.090
(0.079‑0.099)

20-day 0.017
(0.016‑0.019)

0.023
(0.021‑0.024)

0.026
(0.024‑0.028)

0.031
(0.029‑0.033)

0.035
(0.032‑0.037)

0.039
(0.036‑0.042)

0.043
(0.039‑0.047)

0.049
(0.044‑0.053)

0.054
(0.048‑0.059)

30-day 0.014
(0.013‑0.015)

0.018
(0.017‑0.019)

0.021
(0.020‑0.022)

0.025
(0.023‑0.026)

0.027
(0.025‑0.029)

0.030
(0.028‑0.032)

0.033
(0.030‑0.035)

0.037
(0.034‑0.040)

0.040
(0.036‑0.043)

45-day 0.012
(0.011‑0.012)

0.015
(0.014‑0.016)

0.017
(0.016‑0.018)

0.020
(0.019‑0.021)

0.022
(0.021‑0.024)

0.025
(0.023‑0.026)

0.027
(0.025‑0.029)

0.031
(0.028‑0.033)

0.034
(0.030‑0.036)

60-day 0.010
(0.010‑0.011)

0.013
(0.012‑0.014)

0.015
(0.014‑0.016)

0.017
(0.016‑0.018)

0.019
(0.018‑0.020)

0.021
(0.019‑0.022)

0.023
(0.021‑0.024)

0.025
(0.023‑0.027)

0.027
(0.025‑0.029)

1 Precipitation frequency (PF) estimates in this table are based on frequency analysis of annual maxima series (AMS).
Numbers in parenthesis are PF estimates at lower and upper bounds of the 90% confidence interval. The probability that precipitation frequency
estimates (for a given duration and annual exceedance probability) will be greater than the upper bound (or less than the lower bound) is 5%.
Estimates at upper bounds are not checked against probable maximum precipitation (PMP) estimates and may be higher than currently valid PMP
values.
Please refer to NOAA Atlas 14 document for more information.
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DECLARATION OF PROTECTIVE COVENANTS, CONDITIONS, 
RESTRICTIONS AND EASEMENTS 

COASTAL VILLAS   

THIS DECLARATION is made this ___ day of      , 
2020, by Nags Head Realty and Construction and Development, Inc, a North Carolina 
Corporation (the "Developer"), having an office at 
_______________________________________________________________. 

WITNESSETH: 

WHEREAS, the Developer is the owner of the real property described in Article 
II of this Declaration which the Developer desires to develop into a  ("the 
"Community") known or to be known as "COASTAL VILLAS " with open spaces and 
other common facilities for the benefit of the Community; and 

WHEREAS, the Developer desires to provide for the preservation of the values 
and amenities in the community and for the maintenance of said open spaces and 
other common facilities; and, to this end, desires to subject the real property 
described in Article II (the "Property") to the covenants, conditions, restrictions, 
easements, charges and liens hereinafter set forth, each and all of which is and are for 
the benefit of the Property and each Owner thereof; and 

WHEREAS, the Developer desires that the Property be subdivided into lots upon 
which are or will be constructed residential Structures, which lots and structures will be 
individually owned, and the Developer desires that such open spaces and other common 
facilities shall remain available for the benefit of all Members of the Community; and 

WHEREAS, the Developer has deemed it desirable, for the efficient preservation of 
the values and amenities in the Community to create an agency or association to which 
should be delegated and assigned the powers of maintaining and administering the 
Community property and facilities and administering and enforcing the covenants and 
restrictions and collecting and disbursing the assessments and charges hereinafter 
created; and 

WHEREAS, the Developer has incorporated the Association for the purpose of 
exercising the aforesaid functions. 

NOW THEREFORE, the Developer, for itself, its successors and assigns, 
declares that the real property described in Section 2.01 and such additional property 
described in Section 2.02 as may be brought under the scope of this Declaration from 
time to time, is and shall be held, transferred, sold, conveyed and occupied subject to 
the covenants, conditions, restrictions, easements, charges and liens hereinafter set 
forth (the "Restrictions"). 

ARTICLE I 

DEFINITIONS 

Section 1.01 Definitions. The following words, phrases or terms when used in this 
Declaration or in any instrument supplemental to this Declaration shall, unless the 
context otherwise prohibits, have the following meanings: 

1.01.1. “Act” shall mean the North Carolina Planned Community Act as codified at 
N.C.G.S. 47-F-1-101 et. seq. 
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1.01.2. “Assessment” shall have the same meaning as “Common Expense Liability 
as defined in the Act Section 47-1-103 
 
1.01.3. "Association" shall mean and refer to the COASTAL VILLAS  
ASSOCIATION, a North Carolina, non-profit corporation. 

1.01.4. "Association Property" shall mean all land, improvements and other 
properties heretofore or hereafter owned by or in possession of the Association. 

1.01.5. "Board of Directors" shall mean the Board of Directors of the Association. 

1.01.6. "Builder" shall mean a builder, contractor, investor, or other Person who 
purchases a Lot for the purpose of constructing a Structure thereon for sale to a 
third Person. 

1.01.7. "By-laws" shall mean the By-laws of the Association in effect from time to 
time. 

1.01.8. "Common Areas" shall mean those portions of the Association Property 
designated or established for the common use and benefit of all Owners. 

1.01.9. "County" shall mean Dare County, North Carolina. 

1.01.10. "Declaration" shall mean this Declaration of Protective Covenants, 
Conditions, Restrictions and Easements as it may from time to time be 
supplemented, extended, or amended in the manner provided for herein. 

1.01.11. "Developer" shall mean Nags Head Realty and Construction, Inc., its 
successors and assigns, and in the event of a foreclosure or deed-in-lieu of 
foreclosure related to any deed of trust securing Developer's acquisition, 
construction and/or development financing for the Property, shall include the 
purchaser at such foreclosure or the grantee of such deed-in- lieu of foreclosure. 

1.01.12. "Dwelling" shall mean and refer to any improved Property intended for 
use and occupancy as one (1) single family Dwelling, irrespective of the number 
of owners thereof (or the form of ownership) located within the Property or any 
Additional Property and, unless otherwise specified, shall include within its 
meaning (by way of illustration, and not limitation) single family detached 
homes, single family attached homes such as townhouses and condominium 
units, and patio or zero lot line homes. 

1.01.13. "Lot" shall mean any portion of the Property (with the exception of 
Association Property) under the scope of this Declaration and (i) identified as a 
separate parcel on the tax records of the County, or (ii) shown as a separate Lot 
upon any recorded or filed subdivision map of the Property. 

1.01.14. "Member" shall mean each holder of a membership interest in the 
Association, as such interests are set forth in Article III of this Declaration. 

1.01.15. "Owner" shall mean the record Owner, whether one or more persons or 
entities, of equitable or beneficial title (or legal title if same has merged) of any Lot 
or Dwelling, including the Developer and all Builders. The foregoing does not 
include persons or entities that hold an interest in any Lot merely as security for the 
performance of an obligation. Except as stated otherwise herein, "Owner" shall not 
include one who has merely contracted to purchase any Lot or a lessee or tenant of 
any apartment, association, single family residence or other improvement located 
upon any Lot. For the purpose of the enforcement of the provisions of this 
Declaration and the By-laws, including but not limited to, the rules and regulations 
of the Association, "Owner" shall also include the family members, invitees, 
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licensees, and lessees of any Owner, together with any other Person or parties 
holding any possessory interest granted by such Owner in any Lot or the 
improvements thereon. 

1.01.16. "Period of Developer Control" shall mean the period of time prior to 
conversion of the Class B membership to Class A membership as set forth in Section 
3.02. 

1.01.17. "Person" shall mean individual, trust, estate, partnership, corporation, 
limited liability company, business trust or other entity. 

1.01.18. "Property" shall mean all Lots and other properties subject to this Declaration. 
 
1.01.19. “Rules” shall mean any and all regualations of the Association promulgated by any 

Executive Board pursuant to its power under the Declaration or any other Land 
Use Document 

1.01.20. "Structure" shall mean each completed Dwelling (as evidenced by 
issuance of a Certificate of Occupancy issued by the Town) including garage, 
situated upon the Property or any Dwelling structure on the Property that has 
been occupied as a residence. 
 
1.01.21. “Town” shall mean the Town of Nags Head. 
 
1.01.22. “UDO” shall mean the Town of Nags Head Unified Development Ordinance 
and its provisions that were in effect as of the date of this Declaration.  

ARTICLE II 

PROPERTY SUBJECT TO THIS DECLARATION; ADDITIONS 
THERETO 

Section 2.01. Property. Initially, the real property which is, and shall be, held, 
transferred, sold, conveyed and occupied subject to this Declaration is described in 
Schedule A attached hereto. 

Section 2.02. Additional Property. Other lands ("Additional Property") in addition to 
the lands described in Exhibit A, if any, may become subject to this Declaration in the 
following manner: 

2.02.1. During the Period of Developer Control, the Developer may add Additional 
Property to this Declaration without the consent of any other Owner by an 
amendment to this Declaration. After the Period of Developer Control, the owner of 
any lands who desires to add such lands to the scope of this Declaration and to 
subject them to the jurisdiction of the Association may do so upon (i) approval in 
writing of the Association pursuant to a vote of its Members as provided in the 
By-laws and (ii) an amendment to this Declaration in accordance with Section 
2.02.2. 

2.02.2. The Additional Property shall be added to this Declaration by the recording 
of an amendment to this Declaration which shall extend the scope of the covenants 
and restrictions of this Declaration to the Additional Property and thereby subject 
the Additional Property and the owners of the Additional Property to assessments 
for their fair share of the expenses of the Association. The amendment to this 
Declaration may also contain such complementary additions and modifications of 
the covenants and restrictions contained in this Declaration as maybe necessary to 
reflect the different character, if any, of the Additional Property. 
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2.02.3. Any buildings or other improvements on the Additional Property or to 
be constructed on the Additional Property must be harmonious in style to those 
improvements on the Property initially covered by this Declaration. 

Section 2.03. Mergers. Upon a merger or consolidation of the Association with 
another association as provided in the Articles of Incorporation of the Association or 
the By-laws, its properties, rights and obligations may be transferred to another 
surviving or consolidated association by operation of law or, alternatively, the 
properties, rights and obligations of another association may be added to the 
properties, rights and obligations of the Association as a surviving corporation by 
operation of law pursuant to a merger. The surviving or consolidated association may 
administer the Restrictions established by this Declaration within the Property 
together with the covenants, conditions and restrictions established upon any other 
properties. No such merger or consolidation, however, shall affect any revocation, 
change or addition to the Restrictions established by this Declaration within the 
Property except as hereinafter provided. 

ARTICLE III 

THE ASSOCIATION STRUCTURE, 
MEMBERSHIP, VOTING RIGHTS AND 

DIRECTORS 

Section 3.01. Formation of the Association. Pursuant to the laws of the State of North 
Carolina, the Developer has formed the Association to own, operate, and maintain the 
Association Property, enforce the Restrictions set forth in this Declaration and to have 
such other specific rights, obligations, duties and functions as are set forth in this 
Declaration and in the Articles of Incorporation of the Association and the By-laws, as the 
same may be amended from time to time. Subject to the additional limitations provided 
in this Declaration and the Articles of Incorporation of the Association, the Association 
shall have all the powers and be subject to the limitations of a nonprofit corporation as 
contained in the applicable laws of the State of North Carolina, as the same may be 
amended from time to time. 

Section 3.02. Membership. The Association shall have as Members only Owners 
and the Developer. Upon becoming such, all Owners shall be deemed to have 
become Members automatically, and there shall be no other qualification for 
membership. Membership shall be appurtenant to, and shall not be separated from, 
the ownership of a Lot. 

 
3.02.1. The Association shall have two (2) classes of voting membership: 
 
Class A. The Class A Members shall be all Owners (other than the Class B Member) 
who shall be entitled to one (1) vote for each Lot owned. When more than one Person 
holds an interest in any Lot, all such persons shall be Members, but the vote for such 
Lot shall be exercised as they among themselves determine, but in no event shall 
more than one vote be cast with respect to any Lot. 
 
Class B. The Class B Member shall be the Developer, its successors and assigns. The 
Class B Member shall be entitled to fifteen (15) votes for each Lot owned by the Class 
B Member. The Class B membership shall cease and be converted to Class A 
membership on the happening of the first of the following events: (a) when the 
Developer no longer owns five percent (5%) of the total Lots in the Property 
including the Lots upon any Additional Property which is added and subject to this 
Declaration; or (b) at the expiration of twenty (20) years after the date of filing of this 
Declaration at the Register of Deeds of Dare County, North Carolina, provided, that if 
an amendment to this Declaration is filed adding Additional Property pursuant to 
this Declaration at any time or times prior to the expiration of said twenty (20) years 
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(as the same may have been extended by the filing of any such amendment), such 
period shall be extended each time until the expiration of twenty (20) years from the 
date of filing of the last such amendment; or (c) upon written certification by the 
Developer to the Association that the Developer is converting their Class B 
membership to Class A membership. Notwithstanding the foregoing, the Class B 
membership shall permanently terminate after thirty (30) years from the date of the 
recording of this Declaration. Notwithstanding the conversion of the Class B 
membership to Class A membership, no action may be taken by the Association 
which would serve to impede the installation of Common Area facilities substantially 
represented in plans of public record particularly as they may have been required 
and/or approved by public agencies except with the assent of such principal parties 
including the Developer, and if applicable, the Town of Nags Head, the Federal 
Housing Administration, or the Veterans Administration. 
 
Section 3.03. Voting and Mortgagee's Control of Votes. Each Owner, including 
the Developer, shall be entitled to vote(s) for each Lot owned in any portion of the 
Property covered by this Declaration in accordance with Section 3.02. Initially, there 
are 17 Lots on the Property covered by this Declaration. Accordingly, there shall 
initially be 255 votes in the Association. Owners of each Lot on any Additional 
Property added by amendment to this Declaration pursuant to Section 2.02 shall be 
entitled to one (1) vote for each Lot owned. Notwithstanding anything to the contrary 
which may be contained in this Declaration, if a mortgage lender whose name 
appears on the records of the Association (i) holds a mortgage on a Lot which 
prohibits the mortgagor from voting contrary to the interest of the mortgagee, and 
(ii) notifies the Association in writing at least ten (10) days prior to the date of the 
vote to be taken of its position on the matter being voted upon, a vote of the subject 
Lot Owner contrary to the position of such mortgage lender shall not be counted in 
such vote tabulation. 
 
Section 3.04. Interest in More than One Lot. If any Person owns or holds more 
than one Lot, such Owner shall be entitled to the appropriate number of votes for 
each Lot owned. 
 
Section 3.05. Lots Owned or Held by More than One Person or by an Entity. If only 
one of the multiple Owners of a Lot is present at a meeting of the Association, the Owner 
who is present is entitled to cast all the votes allocated to that Lot. If more than one of the 
multiple Owners are present, the votes allocated to that Lot may be cast only in 
accordance with the agreement of a majority of interests of the multiple Owners. Majority 
agreement shall be conclusively presumed if any one of the multiple Owners casts the 
votes allocated to that Lot without protest being made promptly to the person presiding 
over the meeting by any of the other Owners of the Lot. 

In the case of an Owner that is a trust, estate, partnership, corporation, limited 
liability company, business trust or other entity, any duly authorized representative of 
such trust, estate, partnership, corporation, limited liability company, business trust 
or other entity may cast the vote for such Owner. 

Section 3.06. Holder of Security Interest not a Member. Any Person holding an 
interest in a Lot merely as security for the performance of an obligation shall not be a 
Member. 

Section 3.07. Assigning Right to Vote. Subject to the filing of an amendment to any 
offering plan pursuant to which the Developer has offered interests in the Association, 
the Developer may assign its membership in the Association to any Person, and the 
assignee of such membership may make successive like assignments. Any other Owner 
shall be entitled to assign his right to vote, by power of Attorney, by proxy or otherwise, 
provided that such assignment is made pursuant to the By-laws. The By-laws may require 
that the assignment specify the meeting or issue to which the assignment applies. 
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Section 3.08. Meeting and Voting Regulations. The Board of Directors of the 
Association may make such regulations, consistent with the terms of this Declaration and 
the Articles of Incorporation of the Association and the By-laws and the applicable laws 
of the State of North Carolina, as it may deem advisable for any meeting of its Members, 
in regard to proof of membership in the Association, evidence of right to vote, the 
appointment and duties of inspectors of votes, registration of Members for voting 
purposes, the establishment of representative voting procedures, the establishment of 
extended canvass periods for voting and such other matters concerning the conduct of 
meetings and voting as it shall deem appropriate. 

Section 3.09. Selection of Directors. The By-laws shall govern the nomination and 
election of Directors and the filling of vacancies on the Board of Directors. 
Notwithstanding the preceding sentence, during the Period of Developer Control, the 
Developer may appoint and remove the officers and members of the Board of Directors. 

Section 3.10. Powers and Duties of Directors. The powers and duties of the Board of 
Directors shall be as set forth in the By-laws and the laws of the State of North Carolina 
including those contained in the Act. 

Section 3.11. Indemnification of Officers and Directors. Every director and officer of 
the Association shall be, and is hereby, indemnified by the Association against all 
expenses and liabilities, including fees of counsel, reasonably incurred by or imposed 
upon such director of officer in connection with any proceeding to which such officer or 
director may be a party, or in which such officer or director may become involved, by 
reason of being or having been a director or officer of the Association, or, any settlement 
thereof, whether or not such Person is a director or officer at the time such expenses are 
incurred, except in such cases wherein the director or officer is adjudged guilty of willful 
misfeasance or malfeasance in the performance of duties; provided, that in the event of a 
settlement, the indemnification herein shall apply only when the board approves such 
settlement as being in the best interests of the Association. The foregoing right of 
indemnification shall be in addition to, and shall not be exclusive of, all rights to which 
each such director or each such officer may otherwise be entitled. 

Section 3.12. Developer's Written Consent Necessary for Certain Actions Taken by 
Board of Directors. Notwithstanding anything to the contrary contained in this 
Declaration, even if the Developer has terminated the Period of Developer Control, so 
long as the Developer owns Lots equal to five percent (5%)or more of the number of Lots 
that are subject to this Declaration, including Lots contained upon any Additional 
Property that has been added to and subjected to this Declaration and any amendments 
thereto, but in no event more than thirty (30) years from the date of recording of this 
Declaration, without the Developer's prior written consent, the Board of Directors may 
not (i) except for necessary repairs or any repairs required by law, make any addition, 
alteration, or improvement to any Association Property, (ii) assess any amount for the 
creation of, addition to or replacement of all or part of a reserve, contingency or surplus 
fund in excess of an amount equal to the proportion of the then existing budget which the 
amount of reserves in the initial budget of estimated expenses for the relevant phase or 
phases of the development; (iii) hire any employee in addition to the employees, if any, 
provided for in the initial budget of the Association, except as may be necessary to 
maintain the quantity or quality of services or maintenance, (iv) enter into any service or 
maintenance contract for work not provided for in the initial budget of the Association, 
except for service or maintenance to facilities not in existence or not owned by the 
Association at the time of the first conveyance of a Lot; (v) borrow money on behalf of the 
Association; or (vi) reduce the quantity or quality of services or maintenance of the 
Property. Until thirty (30) years from the date of recording of this Declaration, if the 
Developer owns Lots equal in number to five percent (5%) or more of the number of Lots 
this Section shall not be amended without the prior written consent of the Developer. 
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ARTICLE IV

PROPERTY RIGHTS AND EASEMENTS 

Section 4.01. Dedication of Association Property. The Developer intends to 
convey to the Association, subsequent to the recordation of this Declaration, and 
subject to the provisions of this Declaration, certain tracts of land and Common Area 
within the Property for the continued use and enjoyment of the Members. The 
Association must accept any such conveyance made by the Developer provided such 
conveyance is made without consideration. Developer shall convey said title free and 
clear of any liens and encumbrances except all easements of record and any 
Declarations and amendments.   

Section 4.02. Right and Easement of Enjoyment in Association Property. Every 
Member (and such Member's guests, licensees, tenants and invitees) shall have a 
right and non-exclusive easement of enjoyment, in common with all other Members, 
in and to all Association Property, subject to the rights of the Association as set forth 
in Section 4.03 and the rights of the Developer as set forth in Sections 4.04 and 4.05. 
Such easements shall be appurtenant to and shall pass with the interests of each 
Owner. 

Every Member shall also have a non-exclusive easement for ingress and egress, in 
common with all other Members, as described in Section 4.06 hereof and the 
common utility and conduit easements described in Section 4.05. These easements 
will be subject to the rights of the Association as set forth in Section 4.03; provided, 
however, that any conveyance or encumbrance referred to in Section 4.03(c) shall be 
subject to said easements of each Member for ingress and egress and for utility lines, 
if applicable. 

Section 4.03. Rights of Association. With respect to the Association Property, the 
Association shall have the right to: 

4.03.1. Promulgate rules and regulations relating to (i) the use, operation and 
maintenance of the Association Property, (ii) the safety and convenience of the 
users thereof, (iii) the enhancement or preservation of the Association Property 
and (iv) the promotion of the best interests of the Members in the discretion of 
the Association. 

4.03.2. Grant easements, licenses and rights of way to any public or private 
utility corporation, governmental agency or political subdivision with or without 
consideration. 

4.03.3. Dedicate, sell, transfer, abandon, partition, or encumber (except for any 
transfer or encumbrance to a public utility or for other public purposes 
consistent with the intended use of such land by or for the benefit of all of the 
Members) all or any part of the land which it owns for such purposes and 
subject to such conditions as may be agreed to by the Association and the 
transferee. Such a conveyance shall require the affirmative vote or written 
consent of at least eighty percent (80%) of the total votes of all Members voting 
after notice which shall be sent to all Members whose names appear on the 
records of the Association not less than ten (10) days nor more than sixty (60) 
days in advance of the date set for voting thereon. 

4.03.4. Enter into agreements, reciprocal or otherwise, with other homeowners' 
and residents' associations, associations and cooperatives for the use of or 
sharing of facilities. Such agreements shall require the affirmative vote or 
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written consent of at least two-thirds (2/3) of the total votes of all Members 
voting after notice which shall be sent to every Member not less than ten (10) 
days nor more than sixty (60) days in advance of the date or initial date set for 
voting thereon. 

4.03.5. Plant and maintain such vegetation and landscaping as the Association 
shall deem appropriate within any landscaping easement as shown on any plat 
of the subdivision. 

4.03.6. Exercise all other rights of the Association set forth in this Declaration or 
permitted under the laws of the State of North Carolina including those powers 
set forth in Section 47F-3-102 of the Act. 

Section 4.04. Rights of Developer. With respect to the Property, including the 
Association Property, and in addition to the rights reserved in Section 4.05 below, the 
Developer shall have the right until the completion of the construction, marketing 
and initial sale of all Structures to be constructed on the Lots to: 

4.04.1. Grant and reserve easements and rights of way for the installation, 
maintenance, repair, replacement and inspection of utility lines, wires, pipes, 
storm water maintenance systems and conduits, including, but not necessarily 
limited to, water, gas, electric, telephone, cable TV and sewer to service any 
Additional Property as referred to in Section 
2.02 of this Declaration. 

4.04.2. Connect with and make use of utility lines, wires, pipes, conduits and related 
facilities located on the Association Property for the benefit of any Additional 
Property. 

4.04.3. Use the Association Property for ingress and egress to the Property and 
any Additional Property. 

4.04.4. Operate a sales center and have prospective purchasers and others visit such 
sales center and use certain portions of Association Property, including, but not 
necessarily limited to, parking spaces. 

4.04.5. Grant to itself or to others such easements and rights of way as may be 
reasonably needed for the orderly development of the Property or any portions 
thereof and/or any Additional Property. 

4.04.6 Plant and maintain such vegetation and landscaping as the Developer shall 
deem appropriate within any landscaping easement as shown on any plat of the 
subdivision. 

4.04.7. Remove or reconfigure Lots or portions of the Property owned by the 
Developer by filing a Supplemental or Amended Declaration pursuant to Section 
10.07 below. 

With respect to its exercise of the above rights, the Developer agrees (i) to repair any 
damages resulting within a reasonable time after the completion of development or when 
such rights are no longer needed, whichever first occurs, and (ii) until development has 
been completed, to hold the Association harmless from all liabilities which are a direct 
result of the Developer's exercise of its rights hereunder. This Section shall not be 
amended without the written consent of the Developer. 

Section 4.05. Common Utility and Conduit Easement. Every Owner shall have a non- 
exclusive easement, in common with all other Owners, to maintain and use all pipes, 
wires, conduits, drainage areas and public utility lines servicing such Owner's Lot and 
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located on other Lots or on Association Property. Each Lot shall be subject to an 
easement in favor of the Owners of other Lots to maintain and use the pipes, wires, 
conduits, drainage areas and public utility lines servicing, but not located on, such other 
Lots. The Association shall have the right of access to each Lot for maintenance, repair or 
replacement of any pipes, wires, conduits, storm water maintenance systems, drainage 
areas or public utility lines located on any Lot and servicing the Association Property, 
Additional Property or any other Lot. The cost of such repair, maintenance or 
replacement shall be a common expense funded from the Maintenance Assessment, 
except that, if occasioned by a negligent or willful act or omission of a specific Owner or 
Owners, such cost shall be considered a special expense allocable to the specific Owner or 
Owners responsible and such cost shall be added to the Maintenance Assessment of such 
Owner or Owners and, as part of that Maintenance Assessment, shall constitute a lien 
on the Lot or Lots of such Owner or Owners to secure the payment thereof as set 
forth in Article V. 

Section 4.06. Common Access Easement. The Developer and all Owners and their 
guests, mortgagees, licensees and invitees shall have a non-exclusive easement for 
vehicular and pedestrian (as appropriate) ingress and egress, in common with one 
another, over all walkways, driveways, and roadways located on the Association Property, 
and the Association shall have an easement of access over each Lot for the maintenance, 
repair and replacement of walkways, driveways and roadways or any property or facilities 
located on such Lot which are owned by the Association or which exist for the common 
benefit of all Owners. 

Section 4.07. Maintenance of Association Facilities. In order to preserve and enhance 
the property values and amenities of the Property, the Association shall at all times 
maintain the facilities of the Association in good repair and condition and shall operate 
such facilities in accordance with high standards. 

Section 4.08. Right of Association to Contract Duties and Functions. The 
Association may contract with any Person for the performance of its various duties and 
functions. Without limiting the foregoing, this right shall entitle the Association to enter 
into common management agreements with other associations and cooperatives. 

Any decision to discontinue independent professional management of certain 
Association duties and functions and establish self-management therefor shall require 
the affirmative vote or written consent of at least two-thirds (2/3) of the total votes of 
all Members voting after notice which shall be sent to all Members whose names 
appear on the records of the Association not less than ten (10) days nor more than 
sixty (60) days in advance of the date set for voting thereon. 

Section 4.09. Environmental Considerations. In carrying out its responsibilities in 
enforcing the provisions of this Declaration, and in particular the provisions of Articles 
VII and X, the Association and the Architectural Standards Committee shall consider the 
environmental impact of any existing or proposed activities on the Property or any 
portion thereof and may, in its discretion, establish standards or guidelines aimed at 
reducing or eliminating any adverse environmental impact of its activities or take 
affirmative action to improve the quality of the environment. Developer reserves for its 
benefit and the Association and any respective agents and employees an easement on 
over and across any and all unimproved areas in the Community for the purpose of taking 
any action necessary to effectuate compliance with environmental rules, regulations, 
procedures or permits promulgated or instituted by the Association or any governmental 
entity.   
 
Section 4.10. Rights and Easements Reserved to Developer for Benefit of Additional 
Property. The following rights and non-exclusive easements are reserved herein by the 
Developer over applicable portions of the Property for the benefit of Additional Property 
for the following purposes: 
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4.10.1. Ingress and egress over roadways.

4.10.2. Use and connection with utility lines and related facilities including, but 
not necessarily limited to: telephone, water, gas, electric, telephone, cable TV, sewer 
and storm water maintenance systems. This easement shall not include the right to 
consume any water, gas, or electricity for which any Owner is billed directly without 
the consent of the Owner affected. 
4.10.3. Ingress, egress and access to Additional Property across any Lots or 
portions of the Property owned by the Developer. 

Upon the connection of lines and/or facilities servicing such lands comprising the 
Additional Property, should such lands not be added to the scope of this Declaration, 
such lands shall be responsible for the payment to the Association of a fair share of the 
cost of operation, maintenance, repair and replacement of those lines and facilities 
servicing such lands. 

Section 4.11. Distribution of Condemnation Awards. In the event all or part of the 
Association Property is taken in condemnation or eminent domain proceedings, the 
award from such proceedings shall be paid to the Association. The Board of Directors 
shall arrange for the repair and restoration of such Association Property and shall 
disburse the proceeds of such award in the same manner as insurance proceeds, in 
accordance with Article VIII. 

Section 4.12. Easements and Rights Binding. The easements, rights-of-way and other 
rights reserved in this Article IV shall be permanent, shall run with the land and shall be 
binding upon and for the benefit of the Association, the Developer, the Owners and their 
respective successors and assigns. 

ARTICLE V 

ASSESSMENTS AND RIGHT OF ASSOCIATION TO BORROW 

Section 5.01. Imposition, Personal Obligation, Lien. Each Owner, by becoming an 
Owner by the acceptance of a deed or otherwise, whether or not such deed or any other 
instrument pursuant to which title was obtained so provides, shall be deemed to 
covenant and agree to pay to the Association: 

5.01.1. Annual assessments or charges for the maintenance and operation of 
Association Property ("Maintenance Assessments"). 

5.01.2. Special assessments for capital improvements to Association Property 
("Special Assessments"). Maintenance Assessments and Special Assessments 
together are hereinafter referred to as "Assessments". 

The Assessments shall be fixed, established and collected from time to time as hereinafter 
provided. Each Assessment (or installment payment thereof) together with such late 
charges, interest thereon and costs of collection as hereinafter provided, shall be a charge 
and continuing lien upon the Lot against which the Assessment is made and shall also be 
the personal obligation of the Owner of such Lot at the time the Assessment falls due. 

Section 5.02. Purpose of Maintenance Assessment. The purpose of the Maintenance 
Assessment shall be to fund the maintenance, preservation, operation and improvement 
of the Association Property and the promotion of the recreation, safety and welfare of the 
Members, including but not limited to, the payment of taxes on Association Property, any 
utility services to the Property which are commonly metered or billed, all casualty, 
liability and other insurance covering the Association Property, any Property or Lots 
which the Association has the responsibility to maintain and the Association's officers, 
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directors, Members and employees obtained pursuant to Article VIII of this Declaration, 
for the maintenance, repair and replacement of all facilities commonly servicing the 
Members, such as roadways and landscaped areas, stormwater facilities as required by the 
DEQ or the Town, the cost of labor, equipment, materials, management and supervision 
thereof, and for all other similar needs as may arise. The amount of any reserves shall be 
not less than the reasonable requirements of existing or proposed lenders, holders and 
insurers of first mortgages of the Lots or, if less, the requirements under the laws of the 
State of North Carolina. 

Section 5.03. Date of Commencement and Notice of Assessments and Changes in 
Annual Assessments. The Assessments provided for herein shall commence on the day 
as may be determined by the Developer. The first Assessments shall be adjusted 
according to the number of months remaining in the fiscal year as established by the 
Board of Directors and such Assessments shall thereafter be on a full fiscal year basis. The 
amount of the Assessment against each Lot shall be fixed at least thirty (30) days in 
advance of the beginning of each fiscal year. The Assessments shall be due and payable 
monthly unless the Board of Directors establishes other periods for payment. Separate 
due dates may be established by the Board for partial annual Assessments as long as said 
Assessments are established at least thirty (30) days before the due dates thereof. The 
procedure for adoption of each annual budget, including the Assessments, shall comply 
with the requirements of the Act.  

It is anticipated, but not guaranteed, that the first annual assessment shall be the equivalent of 
$____00.00 per year to be paid upon such dates as determined by the Association. 

Notwithstanding anything else contained herein, the first Owner who acquires any Lot 
from the Developer shall be obligated at the time of closing to pay a Special Assessment 
to the Association, in the amount of $500.00 as an initial funding fee for the Association. 
This Special Assessment shall be in addition to and not in lieu of any other Assessments 
provided for herein. 

Section 5.04. Assessments for Specific Lots. Once Assessments have commenced 
pursuant to Section 5.03 above, the Owner of each Lot subject to this Declaration 
shall be liable for the payment of full Maintenance Assessments, and Special 
Assessments, if any. Notwithstanding anything else as contained within this Article 
V, prior to the commencement of Assessments on the day as may be determined by 
the Developer, pursuant to Section 5.03, the Developer shall be responsible to pay all 
fees, costs and expenses as may be needed by or for the Association. Once 
Assessments are commenced, the Developer shall have no obligation to pay either 
Maintenance Assessments or Special Assessments on any Lots owned by the 
Developer, but the Developer shall pay the difference between the amount collected 
from Lot Owners other than the Developer for Assessments and, the actual funds 
needed by the Association to pay its then current debts and obligations. Developer 
shall have no obligation in paying any balance difference of the Association's then 
current debts and obligations to pay any sums toward any reserve funds established 
pursuant to Section 5.02. 
 

Section 5.05. Basis for Maintenance Assessment. Subject to Section 5.04 above, the 
annual Maintenance Assessment shall be the same for all Lots subject to this Declaration 
so that the number of assessed Lots divided into the total amount which the Board of 
Directors shall deem to be necessary to fully fund the current budget of estimated 
expenses and reserves (and any operating deficits previously sustained) shall determine 
the annual Maintenance Assessment for each Lot. 

Section 5.06. Change in Basis of Assessments. The Association may change the basis of 
determining the Maintenance Assessment by obtaining the affirmative vote or written 
consent of at least two-thirds (2/3) of the total votes of all Members voting after notice 
which shall be sent to all Members whose names appear on the records of the Association 
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not less than ten (10) days nor more than sixty (60) days in advance of the date set for 
voting thereon, except that: (i) during the Period of Developer Control, any change in the 
basis of assessment which adversely affects a substantial interest or right of the Developer 
with respect to unsold Lots shall require the specific consent of the Developer in writing, 
which consent shall not be unreasonably withheld. A written certification of any such 
change shall be by an amendment to this Declaration executed by the appropriate officers 
of the Association and recorded in the Register of Deeds for the County. 

Section 5.07. Special Assessments for Capital Improvements. In addition to the 
annual Maintenance Assessment, the Association may levy in any assessment year a 
Special Assessment, payable in that year and/or the following year only, for the 
purpose of defraying in whole or in part, the cost of any capital improvements, 
including without limitation, the construction, reconstruction or replacement of, or 
repair of a capital nature to, the Association Property or to any Property or Lots 
which the Association has the responsibility to maintain, including the necessary 
fixtures and personal property related thereto, provided that for any Special 
Assessment for the construction (rather than the reconstruction or replacement of 
any capital improvement, and for any Special Assessment amounting to more than 
20% of the then current amount of annual Maintenance Assessments, the affirmative 
vote or written consent is obtained of at least two-thirds (2/3) of the total votes of all 
Members voting after notice which shall be sent to all Members whose names appear 
on the records of the Association not less than ten (10) days nor more than sixty (60) 
days in advance of the date set for voting thereon. The Association shall establish one 
or more due dates for each payment or partial payment of each Special Assessment 
and shall notify each Owner in writing at least thirty (30) days prior to the first such 
due date. 

Section 5.08. Non-Payment of Assessment. If an annual Assessment, or installment 
thereof, is not paid by any Owner on the due date established pursuant to Section 
5.03 hereof, then the balance of the annual Assessment shall be deemed delinquent. 
Any delinquent Assessment payment, together with such interest thereon, 
accelerated future installments, if any, and cost of collection thereof as herein 
provided, shall thereupon become a continuing lien on such Owner's Lot which shall 
bind such Lot and the then Owner of such Lot and such Owner's heirs, devisees, 
personal representatives, successors and assigns. In addition to the lien rights 
provided herein, the personal obligation of the then Owner to pay such assessment 
shall remain such Owner's personal obligation and shall not become the personal 
obligation of such Owner's successors in title unless expressly assumed by them. 
 

If the Assessment or any installment thereof is not paid within ten (10) days after the 
due date, the Association may impose a late charge or charges in such amount or 
amounts as the Board of Directors deems reasonable, not to exceed the limit imposed 
by the laws of the State of North Carolina, provided such late charges are equitably 
and uniformly applied. 

If the Assessment or any installment thereof is not paid within thirty (30) days after the due 
date: 
 
(i) the Assessment shall bear interest from the due date at such rate as may be fixed 
by the Board of Directors from time to time, such rate not to exceed the maximum 
rate of interest then permitted by law; (ii) the Association may accelerate the 
remaining installments, if any, of such annual Assessment upon notice thereof to the 
Owner, (iii) the Association may suspend privileges of, or services provided by the 
Association to, any delinquent Member during any period that such Member's 
account remains delinquent and (iv) the Association may bring legal action against 
the Owner personally obligated to pay the same or foreclose the lien against the Lot, 
or do both , and the cost of such proceedings, including reasonable attorneys' fees, 
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shall be added to the amount of such Assessments, accelerated installments, if any, 
late charges and interest. 

Once an Assessment is deemed delinquent as described above, any payments 
received from the Owner shall be applied in the following order: attorney's fees, other 
costs of collection, late charges, interest, and then the delinquent Assessment or 
installments thereof beginning with the amounts past due for the longest period. 

Under no circumstances shall dissatisfaction with the quantity or quality of 
maintenance services furnished by the Association entitle any Owner to withhold or 
fail to pay the Assessments due to the Association for the Lot or Lots owned by such 
Owner. 

There is hereby created a lien, with power of sale, on each and every Lot to secure 
payment to the Association of any and all Assessments levied against any and all Lots 
under this Declaration, together with attorney's fees, other costs of collection, late 
charges and interest. If any Assessment remains delinquent for thirty (30) days, the 
Association may elect to file a claim of lien in the Office of the Clerk of Superior 
Court of the County on behalf of the Association against the Lot of the delinquent 
Owner in accordance with Section 47-F-116 of the Act.   

Upon recordation of a duly executed original or copy of such a claim of lien, and 
mailing a copy thereof to said Owner at the address of the Lot or such other address 
as may appear on the records of the Association, the lien claimed therein shall 
immediately attach and become effective in favor of the Association as a lien upon 
the Lot against which such Assessment was levied. Such a lien shall have priority over 
all liens, encumbrances and claims except (i) liens and encumbrances recorded prior 
to the recordation of the claim of lien thereof, and (ii) tax liens for real property taxes 
on any Lot, assessments on any Lot in favor of any municipal, county or other 
governmental body assessing the Lot, and the liens, which are specifically described 
hereinafter. Any such lien may be foreclosed by appropriate court action or in a like 
manner as a mortgage on real estate under power of sale as permitted under 47F-3-116 
and Article 2(A) of Chapter 45 of the North Carolina General Statutes, as amended, or 
in any manner provided by the laws of the State of North Carolina, as the same may 
be changed or amended. The lien provided for herein shall be in favor of the 
Association and shall be for the benefit of all other Owners. The Association shall 
have the power to bid in at any foreclosure sale and to purchase, acquire, hold, lease, 
mortgage, and convey such Lot. In the event of foreclosure or in any other action to 
enforce provisions of the articles of incorporation, this declaration, bylaws or duly 
adopted rules or regulations, reasonable attorney's fees, court costs, title search fees, 
interest, and all other costs and expenses shall be subject to recovery by the 
Association to the extent permitted by law. Each Owner, by becoming an Owner, 
hereby expressly waives any objection to the enforcement and foreclosure of this lien 
in the manner provided herein. 

Section 5.09. Notice of Default. The Board of Directors, when giving notice to an 
Owner of a default in paying Assessments, may, at its option, or shall, at the written 
request of a mortgagee, send a copy of such notice to each holder of a mortgage covering 
such Lot whose name and address appears on the Board's records. The mortgagee shall 
have the right to cure the Owner's default with respect to the payment of said 
Assessments. 

Section 5.10. Right to Maintain Surplus. The Association shall not be obligated in any 
calendar year to spend all the sums collected in such year by way of Maintenance 
Assessments or otherwise, and may carry forward as surplus any balances remaining, nor 
shall the Association be obligated to apply any such surpluses to the reduction of the 
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amount of the Maintenance assessments in the succeeding year, but may carry forward 
from year to year such surplus as the Board of Directors in its absolute discretion may 
determine to be desirable for the greater financial security and the effectuation of the 
purposes of the Association. 

Section 5.11. Assessment Certificates. Upon written demand of an Owner or lessee with 
respect to a Lot which he or she owns or leases, or any prospective purchaser, lessee, 
occupant, mortgagee or title insurer of such Lot, the Association shall, within the time 
required by law, or if no such requirement, within a reasonable period of time, issue and 
furnish a certificate in writing signed by an officer or designee of the Association setting 
forth with respect to each Lot as of the date of such certificate, (i) whether the 
Assessments, if any, have been paid; (ii) the amount of such Assessments, including 
interest and costs, if any, due and payable as of such date; and (iii) whether any other 
amounts or charges are owing to the Association, e.g. for the cost of extinguishing a 
violation of this Declaration. A reasonable charge, as determined by the Board of 
Directors, may be made for the issuance of such certificates. Any such certificate, when 
duly issued as herein provided, shall be conclusive and binding with regard to any matter 
therein stated as between the Association and any bona fide purchaser, lessee or title 
insurer of, or lender on the Lot or Lot on which such certificate has been furnished. 

Section 5.12. Subordination of Assessment Lien to Mortgages. The lien of the 
Assessments provided for herein shall be subordinate to the lien of any first mortgage of 
record now or hereafter placed upon any Lot (unless a claim of lien has been filed 
pursuant to Section 5.08 prior to the filing of such first mortgage), provided, however, 
that such subordination shall apply only to the Assessments which have become due and 
payable prior to a sale or transfer of such Lot or Lot pursuant to a decree or deed of 
foreclosure. Such sale or transfer shall not relieve such property from liability for any 
Assessments thereafter becoming due, nor from the lien of any such subsequent 
Assessment. 

Section 5.13. Right to Borrow and Mortgage. In order to fulfill the purposes set forth 
herein, the Association may borrow funds from any recognized lending institution, and in 
conjunction therewith, and subject to the provisions of Section 4.03.3 of this Declaration, 
mortgage any Association Property. Subject to the provisions of Section 4.03.3 of this 
Declaration, the amount, terms, rate or rates of all borrowing and the provisions of all 
agreements with noteholders shall be subject solely to the discretion of the Board of 
Directors, except that after the Period of Developer Control, any consent of the Developer 
as required by Section 3.12 of this Declaration must be obtained. 

Section 5.14. Repayment of Monies Borrowed. In order to secure the repayment of any 
and all sums borrowed from time to time, the Association is hereby granted the right and 
power to: 

5.14.1. Assign and pledge all revenues received and to be received by it under any 
provision of this Declaration including, but not limited to, the proceeds of the 
maintenance assessments hereunder; 

5.14.2. Enter into agreements with noteholders with respect to the collection and 
disbursements of funds, including, but not limited to, agreements wherein the 
Association covenants to: 

(a) Assess the maintenance assessments on a given day in each year and, 
subject to the limitation on amount specified in Section 5.04, to 
assess the same at a particular rate or rates; 

(b) Establish sinking funds and/or other security deposits; 

(c) Apply all funds received by it first to the payment of all principal and 
interest on such when due, or to apply the same to such purpose 
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after providing for costs of collection; 

(d) Establish such collection, payment and lien enforcement procedures 
as may be required by the noteholders; and/or 

(e) Provide for the custody and safeguarding of all funds received by it. 
 

ARTICLE VI 

MAINTENANCE BY THE ASSOCIATION 

Section 6.01. Maintenance and Repair by the Association. Except as specifically 
otherwise provided in this Section 6.01, (i) all maintenance, repair and replacement of 
the improvements on Association Property, (ii) the maintenance, repair and 
replacement of all parking areas, driveways and walkways on the Association 
Property, (iii) the maintenance of all landscaped areas on Association Property, 
including any landscaped areas located within the bounds of any public roadway, (iv) 
the maintenance, repair and replacement of any identification or directional signs 
installed by or at the direction of the Developer or the Association, and (v) all 
portions of the storm water maintenance system as called for pursuant to Article X 
(unless some other party has expressly agreed in writing to maintain a portion of the 
storm water system) shall be the responsibility of, and at the cost and expense of the 
Association. 

The Association shall be responsible for the maintenance of all shrubbery and other 
plantings installed by or at the direction of the Developer or the Association on 
Association Property or within any landscaping easement area but not for shrubbery or 
other plantings installed by or at the direction of any Owner or Lot occupant. 

With respect to the Lots, the Association shall not be responsible for any repairs or 
replacements to any portion of a Lot. However, this shall not restrict the right of the 
Association to repair or replace any portion of a Lot or Lots as provided for in Section 
6.02. 

Upon the affirmative vote of at least three-fourths (3/4) of the entire Board of 
Directors and the affirmative vote of at least two-thirds (2/3) of the Owners, the 
Board of Directors may provide for additional maintenance with respect to the Lots 
or other improvements to the Lots to be undertaken by the Association or 
discontinuing the performance of some or all of the maintenance responsibilities of 
the Association with respect to the Lots or other improvements to the Lots. 

Subject to the prov1s10ns of Section 6.02, the cost of all maintenance performed by the 
Association shall be funded from Maintenance Assessments. 

Section 6.02. Repairs and Maintenance not the Responsibility of the 
Association. Except as provided in Section 6.01, the Association shall not be 
responsible for (i) the maintenance, repair or replacement of any buildings or 
structures not owned by the Association; or (ii) the maintenance, repair or 
replacement of any sewer lines, water lines or other utility lines which are 
maintained, repaired and replaced by a municipality, public authority, special district 
or utility company. 

Any maintenance, repair or replacement necessary to preserve the appearance and value 
of the Property made pursuant to Section 6.01 but which is occasioned by a negligent or 
willful act or omission of an Owner (including (i) any family member, tenant, guest or 
invitee of such Owner; (ii) any family member, guest or invitee of the tenant of such 
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Owner; and (iii) any guest or invitee of (a) any member of such Owner's family, or (b) any 
family member of the tenant of such Owner) may be made at the cost and expense of 
such Owner.  If such maintenance, repair or replacement is performed by the 
Association at the cost and expense of such Owner, it shall not be regarded as a 
common expense, but shall rather be considered a special expense allocable to the 
specific Lot or Lots and such cost shall be added to that Owner's Maintenance 
Assessment and, as part of that Assessment, shall constitute a lien on the Lot or Lots, 
as the case may be, to secure the payment thereof. 

Section 6.03. Quality and Frequency of Maintenance and Repairs. All maintenance, 
repair and replacement, whether or not performed by the Association, shall be of a 
quality and appearance consistent with the enhancement and preservation of the 
appearance and value of the Property. 

Section 6.04. Access for Repairs. Upon reasonable notice to the Owner(s), the 
Association (and its employees, contractors and agents) shall have the right to enter 
upon any portion of the Property and into and upon any Lot at any reasonable hour 
to carry out its functions as provided for in this Article, except that in an emergency, 
the Association shall have the right, without notice, to enter upon any portion of the 
Property and into and upon any Lot to make necessary repairs or to prevent damage 
to any Lot or any portion of the Property. The repair of any damage caused in gaining 
access in an emergency shall be an expense of the Association. 
 

ARTICLE VII 

ARCHITECTURAL CONTROLS 

Section 7.01. Control by Association. After transfer of title by the Developer of any Lot 
or other completed portion of the Property, enforcement of those provisions of the 
Declaration pertaining to exterior appearance of the Property and control over any 
change in use or any additions, modifications or alterations to any exterior improvement 
on said Lot or other portion of the Property shall be the responsibility of the Association, 
acting through the Architectural Standards Committee as provided in Section 7.02. 

Section 7.02. Composition and Function of Architectural Standards Committee. 

7.02.1. Committee Composition. The Architectural Standards Committee shall 
consist of three (3) regular members. None of such committee members shall be 
required to be an architect or to meet any other particular qualifications for 
membership. A committee member may be, but need not be, a member of the Board 
of Directors or an officer of the Association. 

7.02.2. Alternative Members. In the event of the absence or disability of one or 
two regular committee members, the remaining regular member or members, 
even though less than a quorum, may designate alternate members to act as 
substitutes for the absent or disabled regular member or members for the 
duration of such absence or disability. 

7.02.3. Initial Members. The Developer shall name three persons who will be 
designated as the initial members of the Architectural Standards Committee. 

7.02.4. Terms of Office. Unless the initial members of the Architectural Standards 
Committee have resigned or been removed, their initial terms of office shall be for 
three (3) years and until the appointment of their respective successors. Thereafter, 
the term of each Architectural Standards Committee member appointed shall be for 
the period of three (3) years and until the appointment of such member's successor. 
Any new member appointed to replace a member who has resigned or been removed 
shall serve such member's unexpired term. Members who have resigned, been 
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removed or whose terms have expired may be reappointed. 

7.02.5. Appointment and Removal. Subject to Section 7.02.1 and Section 7.02.2, 
during the Period of Developer Control, the right to appoint and remove all 
members of the Architectural Standards Committee at any time, shall be and is 
hereby vested solely in the Developer. Subject to Section 7.02.1, after the Period of 
Developer Control, the right to appoint and remove all members of the Architectural 
Standards Committee at any time, shall be and is hereby vested solely in the Board 
of Directors, provided, however that no member may be removed from the 
Architectural Standards Committee by the Board of Directors except by the vote or 
written consent of two-thirds (2/3) of all the members of the Board of Directors. 
Exercise of the right of appointment and removal, as set forth herein, shall be 
evidenced by minutes of a meeting of the Board of Directors identifying each new 
member appointed to the Architectural Standards Committee and each member 
replaced or removed therefrom. 

7.02.6. Resignations. Any regular or alternate member of the Architectural 
Standards Committee may at any time resign from the Committee by giving written 
notice thereof to Developer or to the Board of Directors, whichever then has the 
right to appoint Committee Members. 

7.02.7. Vacancies. The Developer or the Board of Directors shall fill vacancies on 
the Architectural Standards Committee, however caused, whichever then has the 
power to appoint Committee Members. A vacancy or vacancies on the Architectural 
Standards Committee shall be deemed to exist in case of the death, resignation or 
removal of any regular or alternate member. 

7.02.8. Duties. It shall be the duty of the Architectural Standards Committee to 
consider and act upon any and all proposals or plans submitted to it pursuant to the 
terms hereof, to adopt Architectural Standards Committee Rules, to perform other 
duties imposed upon it by the Restrictions. Developer shall not be subject to the 
Committee's decisions 

7.02.9. Meetings and Compensation. The Architectural Standards Committee 
shall meet from time to time as necessary to perform its duties hereunder. The 
Architectural Standards Committee shall propose proposed Architectural 
Standards including any modifications or changes to any prior adopted 
Architectural Standards, to the Board of Directors. The Board of Directors shall 
be solely responsible to adopt Architectural Standards, which all Lot Owners 
shall be subject to. Subject to the provisions of the Section above, the vote or 
written consent of any two regular Members, at a meeting or otherwise, shall 
constitute the act of the Committee unless the unanimous decision of the 
Committee is required by any other provision of the Restrictions. The 
Architectural Standards Committee shall keep and maintain a written record of 
all actions taken by it at such meetings or otherwise. Members of the 
Architectural Standards Committee shall not be entitled to compensation for 
their services. 

7.02.10. Waiver. The approval of the Architectural Standards Committee of any 
plans, drawings or specifications for any work done or proposed, or for any other 
matter requiring Architectural Standards Committee under the Restrictions, 
shall not be deemed to constitute a waiver of any right to withhold approval of 
any similar plan, drawing, specification or matter subsequently submitted for 
approval. 

Section 7.03. Submission of Plans to Architectural Standards Committee. After
transfer of title to any Lot or other portion of the Property by the Developer, no dwelling, 
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fence, wall, driveway or other structure, no any exterior addition, modification or 
alteration, nor any clearing or site work including landscaping shall be made on or to 
such Lot or other portion of the Property or to the improvements located thereon, unless 
and until a plan or plans therefore, in such form and detail as the Architectural Standards 
Committee requires, has/have been submitted to, and reviewed and approved by, the 
Architectural Standards Committee. The Architectural Standards Committee may charge 
and collect a reasonable fee for the examination of plans submitted for approval. 

Section 7.04. Basis for Disapproval of Plans by Architectural Standards Committee. 
The Architectural Standards Committee may disapprove any plans submitted pursuant to 
Section 7.03 above for any of the following reasons 

7.04.1. Failure of such plans to comply with any of the Restrictions; 

7.04.2. Failure to include information in such plans as requested; 

7.04.3. Objection to the site plan, exterior design, appearance or materials of any 
proposed improvements, including without limitation, colors or color scheme, 
finish, proportion, style of architecture and proposed parking; 

7.04.4. Incompatibility of proposed improvements or use of proposed 
improvements with existing improvements or uses in the vicinity; 

7.04.5. Failure of proposed improvements to comply with any zoning, building, 
health or other governmental laws, codes, ordinances, rules and regulations; 

7.04.6. Failure of such plans to comply with any design guidelines or construction 
requirements adopted from time to time by the Architectural Standards Committee, 
provided same are uniformly applied to all Lots subsequent to the date of adoption; 
or 

7.04.7. Any other matter which in the judgment and sole discretion of the 
Architectural Standards Committee would render the proposed improvements, use 
or uses, inharmonious or incompatible with the general plan of improvement of the 
Property or portion thereof or with improvements or uses in the vicinity. 

25 
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Section 7.05. Approval of Architectural Standards Committee. Upon approval or 
qualified approval by the Architectural Standards Committee of any plans submitted 
pursuant to Section 7.03 above, the Architectural Standards Committee shall notify 
the applicant in writing of such approval or qualified approval, which notification 
shall set forth any qualifications or conditions of such approval, shall file a copy of 
such plans as approved for permanent record (together with such qualifications or 
conditions, if any), and, if requested by the applicant, shall provide the applicant with 
a copy of such plans bearing a notation of such approval or qualified approval. 
Approval of any such plans relating to any Lot or portion of the Property shall be final 
as to such Lot or portion of the Property, and such approval may not be revoked or 
rescinded thereafter, provided (i) the improvements or uses approved are not 
substantially changed or altered; (ii) that the improvements or uses shown or 
described on or in such plans do not violate any of the Restrictions; and (iii) that 
such plans and any qualifications or conditions attached to such approval of the 
plans do not violate any applicable zoning, building, health or other governmental 
laws, codes, ordinances, rules and regulations. Approval of any plans for use in 
connection with any Lot or portion of the Property shall not be deemed a waiver of 
the right of the Architectural Standards Committee to disapprove similar plans or any 
of the features or elements included therein if such plans, features or elements are 
subsequently submitted for use in connection with any other Lot or portion of the 
Property. 

Section 7.06. Written Notification of Disapproval. In any case where the Architectural 
Standards Committee disapproves any plans submitted hereunder, the Architectural 
Standards Committee shall so notify the applicant in writing together with a statement of 
the grounds upon which such action was based as set forth in Section 7.04. In any such 
case, the Architectural Standards Committee shall, if requested and if possible, make 
reasonable efforts to assist and advise the applicant so that acceptable plans can be 
prepared and resubmitted for approval. 

Section 7.07. Failure of Committee to Act. If any applicant has not received notice of 
the Architectural Standards Committee approving or disapproving any plans within 45 
days after submission thereof, said applicant may notify the Architectural Standards 
Committee in writing of that fact. Such notice shall be sent by certified mail, return 
receipt requested. Unless the Architectural Standards Committee disapproves the plans, 
the plans shall be deemed approved by the Architectural Standards Committee on the 
date which is the later of: 

7.07.1. 15 days after the date of receipt by the Architectural Standards Committee of 
such notice, if such notice is given; or 

7.07.2. 70 days after the date the plans were originally submitted. 

Section 7.08. Committee's Right to Promulgate Rules and Regulations. Subject to 
the provisions of Section 7.12, the Architectural Standards Committee may from time to 
time promulgate rules and regulations governing the form and content of plans to be 
submitted for approval or with respect to the approval or disapproval of certain types of 
alterations, additions or modifications to improvements, or uses; provided, however, that 
no such rule or regulation shall be deemed to bind the Architectural Standards 
Committee to approve or disapprove any plans submitted for approval, or to waive the 
exercise of the Architectural Standards Committee's discretion as to such plans, and 
provided further that no such rule or regulation shall be inconsistent with the 
provisions of this Declaration or any applicable governmental law, code, ordinance, 
rule or regulation. 

Section 7.09. Delegation of Functions. The Architectural Standards Committee may 
authorize its staff, subcommittees, or individual members of the Architectural Standards 
Committee to perform any or all of the functions of the Architectural Standards 
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Committee as long as the number and identity of such staff or members, the functions 
and scope of authority have been established by a resolution of the entire Architectural 
Standards Committee. The approval or disapproval of plans by the staff member, 
individual member or subcommittee will be subject, however, to the reasonable review of 
the Architectural Standards Committee, in accordance with procedures to be established 
by the Architectural Standards Committee. 

Section 7.10. Liability of Architectural Standards Committee. No action taken by the 
Architectural Standards Committee or any member, subcommittee, employee or agent 
hereof, shall entitle any Person to rely thereon, with respect to conformity with laws, 
regulations, codes or ordinances, or with respect to the physical or other condition of any 
Lot or other portion of the Property. Neither the Association nor the Architectural 
Standards Committee, nor any member, subcommittee, employee or agent shall be liable 
to anyone submitting plans to them for approval or to any Owner, Member or any other 
Person, in connection with any submission of plans, or the approval or disapproval 
thereof, including without limitation, mistakes in judgment, negligence or nonfeasance. 
By submission of such plans, every Owner and other Person submitting plans on behalf of 
an Owner to the Architectural Standards Committee agrees that no action or suit will be 
brought against the Association, the Architectural Standards Committee or any member, 
subcommittee, employee or agent of the Architectural Standards Committee in 
connection with such submission. 

Section 7.11. Architectural Standards Committee Certificate. Upon written 
request of any Owner, lessee or occupant (or any prospective Owner, lessee, 
mortgagee, or title insurer) of a Lot or other portion of the Property, title to which 
has been previously transferred from the Developer, within a reasonable period of 
time, the Architectural Standards Committee shall issue and furnish to the Owner or 
other Person making the request a certificate in writing ("Architectural Standards 
Committee Certificate") signed by a member of the Architectural Standards 
Committee confirming whether or not the improvements constructed on such Lot or 
other portion of the Property received the approval of the Architectural Standards 
Committee at the time such improvements were made. A reasonable charge, as 
determined by the Architectural Standards Committee, may be imposed for issuance 
of such Architectural Standards Committee Certificate. Any such Architectural 
Standards Committee Certificate, when duly issued as herein provided, shall be 
conclusive and binding with regard to any matter therein stated as between the 
Association and the party to whom such Certificate was issued. 

Section 7.12. Restrictions on Change of Architectural Controls. The provisions set 
forth in this Article VII (excluding the actual Architectural Standards which are set by the 
Board of Directors pursuant to Section 7.02.9) shall not be changed, waived or 
abandoned, by act or omission, without the affirmative vote or written consent of at 
least two-thirds (2/3) of the total votes of all Members voting after notice which 
shall be sent to all Members whose names appear on the records of the 
Association not less than forty (40) days nor more than sixty (60) days in advance 
of the date set for voting thereon. 

 

ARTICLE VIII INSURANCE AND RECONSTRUCTION 

Section 8.01. Insurance to be Carried. To the extent obtainable at a reasonable cost 
(as determined by the Board of Directors in its reasonable commercial judgment), 
and in such amounts as the Board of Directors shall determine to be appropriate, 
unless otherwise required herein, the Board of Directors shall obtain and maintain (1) 
fire and casualty insurance, if required, (2) liability insurance, (3) directors' and 
officer's liability insurance, (4) fidelity bond, and (5) worker's compensation 
insurance, if required, with coverage's to be as follows: 
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8.01.1. Fire and Casualty. The policy, if required, shall cover the interests of the 
Association, the Board of Directors and all Owners and mortgagees, as their 
interests may appear. Coverage shall be for the full replacement cost without 
deduction for depreciation of all improvements on the Property under the 
"single entity concept, i.e. covering any common facilities constituting 
Association Property. 

The policy shall have the following provisions, endorsements and coverage's, if 
obtainable at a reasonable cost (as determined by the Board of Directors in its 
reasonable commercial judgment): (i) extended coverage, including sprinkler 
leakage (if applicable), debris removal, cost of demolition, vandalism, malicious 
mischief, windstorm and water damage,(ii) inflation guard; (iii) waiver of any right 
to claim by way of subrogation against individual Owners and the members of their 
households and families, the Association, the officers and directors of the 
Association and the managing agent, if any, for the Association; (iv) an exclusion 
from the "no other insurance" clause of individual Owners' policies; (v) a provision 
that the policy cannot be canceled, invalidated or suspended because of the act or 
neglect of someone over whom the insured has no control; (vi) a provision that the 
policy may not be canceled (including cancellation for non- payment of premium), 
substantially modified, invalidated or suspended, without at least thirty (30) days 
prior written notice to all of the insureds, including all mortgagees of Lots to whom 
certificates or memoranda of insurance have been issued by the insurance carrier or 
its agent at their respective last known addresses reported to the insurance carrier or 
its agent; (vii) a provision requiring periodic review at least every two years to assure 
the sufficiency of coverage; and (viii) a provision that adjustment of loss shall be 
made by the Board of Directors. 

Prior to obtaining any new fire and casualty insurance policy, the Board of Directors 
shall obtain an appraisal from an insurance company or from such other source as 
the Board of Directors shall determine to be acceptable as to the full replacement 
cost (without deduction for depreciation) of the improvements on the Association 
Property (exclusive of land and foundations) for the purpose of determining the 
amount of fire and casualty insurance to be effected pursuant to this Section. 
 
The proceeds of all policies of physical damage 'insurance, if $50,000.00 or less, shall 
be payable to the Association, and if $50,000.00 or more, to an insurance trustee 
(bank, trust company or law firm) selected by the Board of Directors to be applied 
for the purpose of repairing, restoring, or rebuilding. This $50,000.00 limitation shall 
increase automatically by 5% each calendar year after the year in which this 
Declaration is recorded and may be further raised or lowered from time to time 
upon approval of not less than two-thirds (2/3) of the entire Board of Directors. All 
fees and disbursements of the insurance trustee shall be paid by the Association and 
shall be a common expense of all Owners. 

The policy shall contain the standard mortgagee clause in favor of mortgagees 
which shall provide that any loss shall be payable to a mortgagee as its interest 
shall appear, subject, however, to the loss payment provisions in favor of the 
Association. . The obligation to restore or reconstruct after damage due to fire or 
other casualty supersedes the customary right of a mortgagee to have the 
proceeds of insurance coverage applied to the mortgage indebtedness. 

The Association and each Owner shall be a named insured on the policy, as their 
interests may appear. At the time of purchase, and thereafter if requested, at the 
time a new policy is obtained or an existing policy renewed, the Association shall 
provide a copy of a certificate evidencing proof of insurance coverage. 

8.01.2. Flood Insurance. If any improvements on any portion of the Association 
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Property is located in an area identified by the federal Secretary of Housing and 
Urban Development as having special flood hazards, the Board of Directors shall 
obtain, if obtainable at a reasonable cost (as determined by the Board of 
Directors in its reasonable commercial judgment), a policy of flood insurance 
covering the insurable improvements on the Property or portion thereof located 
entirely or partially in the flood hazard area. Such coverage shall be the 
maximum coverage available under the National Flood Insurance Program or 
100% of the current replacement cost of all such improvements and other 
insurable property, whichever is less. 

8.01.3. Liability. The liability insurance shall cover the directors and officers of 
the Association, the managing agent, if any, and all Owners, but not the liability 
of Owners arising from occurrences within or on such Owner's Lot. The policy 
shall include the following endorsements, if obtainable at a reasonable cost (as 
determined by the Board of Directors in its reasonable commercial judgment): 
(i) comprehensive general liability (including libel, slander, false arrest and 
invasion of privacy), (ii) personal injury; (iii) medical payments, (iv) cross 
liability under which the rights of a named insurer under the policy shall not be 
prejudiced with respect to such insured's action against another named insured; 
(v) "severability of interest" precluding the insurer from denying coverage to an 
Owner because of negligent acts of the Association or any other Owner, (vi) 
contractual liability; (vii) water damage liability; (viii) hired and non-owned 
vehicle coverage; (ix) liability for the property of others; (x) host liquor liability 
coverage with respect to events sponsored by the Association; (xi) deletion of 
the normal products exclusion with respect to events sponsored by the 
Association; and (xii) if applicable, garage keeper's liability and watercraft 
liability. 
 
Coverage may not be canceled or suspended (including cancellation for nonpayment 
of premium) or substantially modified without at least thirty (30) days written 
notice to the Association. Any deductible provision shall apply only to each 
occurrence rather than to each item of damage. The Board of Directors shall review 
such coverage at least once each year. 

 
Until the first meeting of the Board of Directors elected by the Owner, this 
liability insurance shall be in a combined single limit of $1,000,000.00 covering 
all claims for bodily injury and property damage arising out of a single 
occurrence. 

8.01.4. Directors' and Officers' Liability. The directors' and officers' liability 
insurance shall cover the "wrongful acts of a director or officer of the 
Association. The policy shall be on a "claims made" basis so as to cover all prior 
officers and members of the Board of Directors, and any deductible provision 
shall apply only to each occurrence and not to each item of damage. If 
obtainable at reasonable cost (as determined by the Board of Directors in its 
reasonable commercial judgment), the policy shall not provide for 
"participation" by the Association or by the officers or directors of the 
Association. 

Until the first meeting of the Board of Directors elected by the Owners, the 
directors' and officers' liability coverage shall be in the amount of at least 
$250,000.00. 

8.01.5. Fidelity Bond. The fidelity bond or its equivalent shall cover all directors, 
officers and employees of the Association and the Association's managing agent, if 
any, who handle Association funds. The bond shall name the Association as Obligee 
and be in an amount not less than the estimated maximum of funds, including 



{00660574 4}  

reserves, in the custody of the Association or managing agent at any given time, but 
in no event less than a sum equal to three months' aggregate assessments on all 
Lots, plus the amount of reserves and other funds on hand. It shall contain waivers 
of any defense based on the exclusion of persons who serve without compensation 
from any definition of "employee" or similar expression, and shall provide that the 
bond may not be canceled or substantially modified (including cancellation for 
nonpayment of premium) without at least thirty (30) days' prior written notice to 
the Association. 

Until the first meeting of the Board of Directors elected by the Owners, the 
coverage shall be at least $10,000.00 for dishonest acts and $5,000.00 for forgery. 
Notwithstanding the above, the Board of Directors may, at the request of any 
Owner, Lot mortgagee, or prospective Owner or Lot mortgagee, increase the 
amount of such bond to meet the reasonable requirements of any existing or 
proposed holder or insured of any mortgage made or to be made on any Lot. 

8.01.6. Worker's Compensation. To the extent deemed reasonable and necessary by 
the Board of Directors (as determined by the Board of Directors in its reasonable 
commercial judgment), worker's compensation insurance may be obtained. Such 
insurance shall cover any employees of the Association, as well as any other Person 
performing work on behalf of the Association, if required by law, and shall be in the 
amount required by law. 

8.01.7. Other Insurance. The Board of Directors may also obtain such other 
insurance, as it shall deem necessary or desirable from time to time including 
"umbrella" catastrophe coverage. 

8.01.8. No Liability for Failure to Obtain Above Coverages. The Board of Directors 
shall not be liable for failure to obtain any of the coverage's required by this Section 
or for any loss or damage resulting from such failure if such failure is due to the 
unavailability of such coverages from reputable insurance companies, or if such 
coverages are so available only at unreasonable cost (as determined by the 
Board of Directors in its reasonable commercial judgment). 

8.01.9. Deductible. The deductible, if any, on insurance policy purchased by the 
Board of Directors shall be a common expense, provided, however that the Board of 
Directors of the Association may assess any deductible amount necessitated by the 
gross negligence or wantonly malicious act of an Owner against such Owner. The 
Association may pay the deductible portion for which such Owner is responsible, 
and the amount so paid, together with interest and costs of collection (including 
attorney's fees), shall be a charge and continuing lien upon such Owner's Lot, shall 
constitute a personal obligation of such Owner, and shall be collectible in the same 
manner as assessments under Article V of this Declaration. 

Section 8.02. Restoration or Reconstruction after Fire or other Casualty. In the 
event of damage to or destruction of any improvements on any Association Property or 
facility of the Association insured through insurance obtained by the Board of Directors, 
as a result of fire or other casualty, the Board of Directors shall promptly send written 
notice to the insurance trustee,  if required by Section 8.01.1, and the Board of Directors or 
the insurance trustee, as the case may be, shall (i) arrange for the prompt repair and 
restoration of the damaged property and (ii) disburse the proceeds of all insurance 
policies to the contractors engaged in such repair and restoration in appropriate progress 
payments. 

Any repair or restoration as hereinabove described shall be in substantial accordance 
with the plans and specifications of the damaged improvements as originally built 
unless otherwise required by applicable laws, codes or regulations. Any proposed 
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substantial deviation therefrom not otherwise required by applicable laws, codes or 
regulations shall require the affirmative vote or written consent of at least 51% of the 
total votes of all Members voting after notice which shall be sent to all Members 
whose names appear on the records of the Association not less than ten (10) days nor 
more than sixty (60) days in advance of the date set for voting thereon. 

Section 8.03. Insurance Carried by Owners. Each Owner has the right, at such 
Owner's expense, to obtain insurance for such Owner's benefit. 

Section 8.04. Right of Mortgagees to Pay and be Reimbursed for Insurance and 
Property Taxes on Association Property. In the event the Association falls to obtain or 
maintain fire, casualty and liability insurance for Association Property as required under 
this Article VIII, such insurance may be obtained by one or more mortgagees of Lots, 
singly or jointly. The Association shall reimburse such mortgagee or mortgagees for any 
amount expended for such insurance, real property taxes or any other charges with 
respect to Association Property which are in default and which may become or have 
become a charge against the Association Property. 

ARTICLE IX 

GENERAL COVENANTS AND RESTRICTIONS 

Section 9.01. Advertising and Signs. Except for signs erected by or with the 
permission of the Developer in connection with the initial development, lease or sale 
of Lots, no additional sign or other advertising device of any nature shall be placed 
for display to the public view on any Lot or other portions of the Property (including 
temporary signs advertising property for sale or rent) except with the consent of the 
Architectural Standards Committee. In connection with the initial construction of 
Structures and sale of improved Lots, the Developer shall provide standardized 
signage for each Builder at such Builder's expense. 

Section 9.02. Protective Screening and Fences. Any screen planting, fence 
enclosures or walls initially developed on a Lot or other portion of the Property 
shall not be removed or replaced with other than a similar type of planting, fence 
or wall except with the permission of the Architectural Standards Committee. 
Except for the foregoing, no fence, wall, or screen planting of any kind shall be 
planted, installed or erected upon said parcel or other portion of the Property 
unless approved by the Architectural Standards Committee. Notwithstanding the 
foregoing, no fence, wall or screen planting shall be maintained so as to obstruct 
sight lines for vehicular traffic. 

Section 9.03. Garbage and Refuse Disposal. Except for building materials 
during the course of construction or repair of any approved improvements, no 
lumber, metals, bulk materials, rubbish, refuse, garbage, trash or other waste 
material (all of which are referred to hereinafter as "Trash") shall be kept, stored, 
or allowed to accumulate outdoors on any portion of the Property, except in 
sanitary containers and screened from adjacent and surrounding property. Such 
containers may be placed in the open within 24 hours of a scheduled pick-up, at 
such place on the Lot or other portion of the Property designated by the 
Architectural Standards Committee so as to provide access to persons making 
such pick-up. The Architectural Standards Committee may, in its discretion, 
adopt and promulgate reasonable rules and regulations relating to size, shape, 
color and type of containers permitted and the manner of storage of the same on 
any portion of the Property. 

Section 9.04. No Above Surface Utilities without Approval. No facilities, 
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including without limitation, poles and wires for the transmission of electricity, 
telephone, cable television, water, gas, sanitary and storm sewer drainage pipes and 
conduits shall be placed or maintained above the surface of the ground on any 
portion of the Property without the prior written approval of the Architectural 
Standards Committee. 

Section 9.05. Noxious or Offensive Activities. No noxious or offensive activity 
shall be carried out upon any portion of the Property, nor shall anything be done 
thereon that may be or become a nuisance or annoyance in the area to the 
residents or Owners thereof. The emission of smoke, soot, fly ash, dust, fumes, 
herbicides, insecticides, and other types of air pollution or radioactive emissions 
or electro-magnetic radiation disturbances, shall be controlled so as not to 
 
(i) be detrimental to or endanger the public health, safety, comfort or welfare; (ii) 
be injurious to property, vegetation or animals; (iii) adversely affect property 
values or otherwise produce a public nuisance or hazard; or (iv) violate any 
applicable zoning regulation or other governmental law, ordinance or code. 

Section 9.06. Oil and Mining Operations. No portion of the Property shall be used for 
the purpose of boring, drilling, refining, mining, quarrying, exploring for or removing oil 
or other hydrocarbons, minerals, gravel or earth (except soil borings, in connection with 
the improvement of said portion of the Property) and no derrick or other structure 
designed for use in boring for oil or natural gas or any other mineral shall be erected, 
maintained or permitted on any portion of the Property, except with the consent of the 
Architectural Standards Committee 

Section 9.07. Dwelling in other than Residential Lots. No temporary building, trailer, 
basement, tent, shack, barn outbuilding, shed, garage, or building in the course of 
construction or other temporary structure shall be used, temporarily or permanently, as a 
Dwelling, on any Lot or other portion of the Property except with the consent of the 
Architectural Standards Committee. 

Section 9.08. Television and Radio Antennas. No outside television antenna shall be 
erected on any Lot or other portion of the Property except with the consent of the 
Architectural Standards Committee, except for antennas as permitted by FCC regulations 
and rules. 

Section 9.09. Trees and other Natural Features. After the transfer of title by the 
Developer to a Lot or other portion of the Property, no trees shall be removed from any 
such transferred Lot or other portion of the Property except with the permission of the 
Architectural Standards Committee. The Architectural Standards Committee may require 
mitigation for the unauthorized removal of trees at a 2:1 ratio. The Architectural 
Standards Committee may adopt and promulgate rules and regulations regarding the 
preservation of trees and other natural resources and wildlife upon the Property. The 
Architectural Standards Committee may designate certain trees, regardless of size, as not 
removable without written authorization. 

Section 9.10. Use and Maintenance of Slope Control Areas. Within any slope 
control or wetlands area shown on any filed map or plat, no improvements, planting 
or other materials shall be placed or permitted to remain, nor shall any activity be 
undertaken, which may damage or interfere with established slope ratios, create 
erosion or sliding problems, or change the direction of flow of drainage channels. The 
slope control areas of any Lot or other portion of the Property and all improvements 
thereon shall be maintained continuously by the Owner of said Lot or other portion 
of the Property, and all improvements thereon shall be maintained continuously by 
the Owner of said Lot or other portion of the Property, except in those cases where 
the Association or a governmental agency or other public entity or utility company is 
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responsible for such maintenance. 

Section 9.11. Motorcycles. No motorcycle, ATV or similar motor vehicle shall be 
operated on any portion of the Property except with the consent of the Board of 
Directors. This does not preclude the lawful use of said vehicles on driveways and public 
and private streets. 

Section 9.12. Residential Use Only. Except as otherwise provided in this Article IX, and 
subject to Article IV of this Declaration, the Lots shall be used only for residential 
purposes and purposes incidental and accessory thereto except that, prior to transfer of 
title by the Developer to all of the Property, the Developer may use one or more Lots or 
other portions of the Property for model homes and/or a real estate office. Unless prior 
written approval is obtained from the Developer, no Lot shall be used for a model home 
and/or a real estate office. 

Section 9.13. Commercial and Professional Activity on Property. No wholesale or 
retail business, including any salon, studio, laboratory, home industry or medical or 
dental office, shall be conducted in or on any Lot or other portion of the Property without 
the consent of the Architectural Standards Committee, except (i) by the Developer in 
conjunction with the initial construction, development, lease and sale of Lots; and (ii) the 
conducting of business by telephone or  internet (except no portion of any lot shall be 
used as a storage, warehouse or other aggregation space for any wholesale or retail 
business). This restriction is not intended to preclude the operation of an in-home office 
for purposes other than those set forth above. 

Section 9.14. Outside Storage. Outside storage or parking of commercial or 
recreational vehicles, camper bodies, boats and trailers shall be prohibited except as 
may be permitted by the Architectural Standards Committee (unless prohibited 
altogether by the applicable zoning requirements). 

Section 9.15. Outdoor Repair Work. With respect to a Lot or other portion of the 
Property to which title has been transferred by the Developer, no extensive work on any 
motor vehicles, boats or machines of any kind shall be permitted outdoors on such Lot or 
portion thereof, except with the consent of the Architectural Standards Committee. 

Section 9.16. Oversized, Commercial and Unlicensed Vehicles. Unless used in 
connection with the construction or sale of Lots by the Developer or maintenance of the 
Property, the following shall not be permitted to remain overnight on the Property. 

9.16. 1. Any vehicle that cannot fit into a garage of the size constructed on the Lot. 

9.16.2. Commercial vehicles of a weight of two (2) tons or more, unless garaged. 

9.16.3. Unlicensed motor vehicles of any type, unless garaged. 

9.16.4. Boats, jet ski(s) and trailers. 

Section 9.17. Clotheslines. Outdoor clotheslines or other outdoor facilities for the 
drying or airing of any clothing or bedding are prohibited 

Section 9.18. Construction Requirements. 

9.18.1. Area Requirements: Minimum size of each Structure exclusive of garage, 
porches, decks and outbuildings shall be __________ square feet of heated area for a 
two-story or greater Structure and __________ square feet of heated area for a 
single-story Structure. 

9.18.2. Duplication of Styles: To maintain diversity of architecture within the 
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development, essentially complete duplication of exterior design will not normally 
be permitted. 

9.18.3. Public View: Exterior elevations should be designed to respect views from 
neighboring home sites. 

9.18.4. Other Appurtenances: Exterior solar panels, radio antennas (short wave, 
citizen band, etc.) and satellite dishes, either roof mounted or otherwise, are 
prohibited with the exception of those permitted under FCC guidelines. 
Exceptions MUST be reviewed and approved by the Architectural Standards 
Committee. Television antennas including dishes not to exceed one meter in 
diameter shall be placed to minimize their view from the street. 

9.18.5. Fences: Fences shall be of brick, stone or wood. All fences shall be restricted 
to no more than 6 feet (6') in height, shall be made of an open type construction, 
shall comply with all applicable laws, ordinances and regulations of the Town and 
shall be subject to approval by the Architectural Standards Committee as to style, 
materials and color. Any in-ground swimming pool shall be fenced with approved 
fencing, hedging or other landscaping material. Fences made of white materials or 
painted white are prohibited. Fences made from plywood sheets and chain link 
fences are prohibited. The finished side of the fence must be facing outside. 

9.18.6. Outbuildings:   No detached buildings will be approved. These include all 
structures designed to house or store vehicles and/or tools, or provide occupancy for 
persons, animals; e.g., garages arid carports. Structures designed to provide 
temporary shelter from the elements (e.g., gazebos) may be exempt from this 
requirement at the discretion of the ARC. All temporary shelter shall be compatible 
with the main Structure in materials, style and finish and shall be subject to review 
by the Architectural Standards Committee. 

9.18.7. Landscaping Plan: A landscaping plan must be submitted to the 
Architectural Standards Committee with submission of the plans pursuant to 
Section 7.03 for approval. 

9.18.8. Site Work: No earth moving, clearing, site work or construction may be 
commenced on any Lot without the prior approval of the Architectural Standards 
Committee. The outside perimeter of the Structure must be staked prior to the 
Owner's submission of the plans pursuant to Section 7.03 so that the Architectural 
Standards Committee can make a visit to the Lot to evaluate the placement of the 
Structure on the Lot and assess conservation impacts. 

9.18.9. Bulkheads: The construction of any such facilities on any of the Lots 
fronting on any body of water shall be coordinated with and approved by the 
Architectural Standards Committee. 
 
9.18.10. Pilings.  All exterior pilings shall be covered with wing walls and siding to 
match the house unless otherwise approved by the ARC.  The use of lattice or other 
materials used to cover pilings under decks and porches must be approved. 
 
9.18.11. Driveways.  Driveways shall not exceed twenty-two (22) feet in width at 
the connection to the street, and shall be paved with concrete. Colored driveways 
will not be approved (red, green, etc.) One full-size automobile parking space of not 
less than 8’ x 16' must be provided as off-street parking for each bedroom and 
bedroom/den. Parking spaces under houses, in garages or carports or in driveways 
are acceptable. 

Section 9.19. Swimming Pools. No above ground or temporary swimming pool is permitted.  
Above ground hot tubs or lap pool are permitted provided they do not exceed a footprint of 
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____________________. 

Section 9.20. Setbacks. All setbacks for lots shall be as indicated on the recorded plat. 

Section 9.21. Manufactured Housing. Notwithstanding anything else contained 
herein, no mobile home, modular home, or any "Manufactured Home", whether 
single wide, double wide, triple wide, or of any other width, may be placed upon any 
of the Lots. "Manufactured Home" shall have the same definition as set forth in 
NCGS Section 143-145(7). 

ARTICLEX 

STORM WATER CONSIDERATIONS 

Section 10.01 Obligations. Each person acquiring an interest in a Lot or other 
portion of the Property or otherwise occupy any portion of the Property (whether or 
not the deed, lease or other instrument incorporates or refers to this Declaration) 
covenants and agrees for himself, herself, or itself and for his, her or its heirs, 
successors and assigns, to observe, perform and be bound by the provisions of this 
Declaration including, but not limited to, these obligations set forth within this 
Article X. 

Section 10.02 Compliance. The following covenants are intended to ensure ongoing 
compliance with State Stormwater Management Permits Numbers 
____________________North Carolina Department of Environmental Quality, as 
issued by the Division of Energy, Mineral and Land Resources (“DEQ”) under the 
Stormwater Management Regulations. 

Section 10.03 Storm Water Covenants for Lots 1 through 17. 

10.03.1 Beneficiary. The State of North Carolina are made  beneficiaries of 
these covenants to the extent necessary to maintain compliance with the stormwater 
management permit number ____________________. 

10.03.2 Runs with Land. These covenants are to run with the land and be 
binding on all persons and parties claiming under them. 

10.03.3 No Altering. The covenants pertaining to stormwater may not be 
altered or rescinded without the express written consent of the DEQ or the Town. 

10.03.4 No Change of Drainage. Alteration of the drainage as shown on the 
approved plan may not take place without the concurrence of the DEQ or the Town. 

10.03.5 Maximum Built Upon Area. The maximum built-upon area per lot, 
in square feet, is as listed below: (See Attached Table, being Exhibit "B") 

This allotted amount includes any built-upon area constructed within the lot 
property boundaries. Built upon area includes, but is not limited to, structures, 
asphalt, concrete, gravel, brick, stone, slate, coquina and parking areas, but does not 
include raised, open wood decking, or the water surface of swimming pools. 

10.03.6 Vegetative Buffer. Each lot will maintain a ____-foot-wide vegetated 
buffer between all impervious areas and surface waters. 

10.03.7 Runoff. All runoff from the built-upon areas on the lot must drain into 
the roadway drainage system. This may be accomplished through a variety of means 
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including grading the lot to drain toward the street, or grading perimeter swales to 
collect the lot runoff and directing them into a component of the stormwater 
collection system. Lots that will naturally drain into the system are not required to 
provide these additional measures. 

 
10.03.8 No Filling. Filling in or piping of any vegetative conveyances (ditches, 

swales, etc.) associated with the development except for driveway crossings in 
accordance with the final plat is strictly prohibited by any persons. 

Section 10.04 Infiltration System. The Association shall be obligated to maintain 
the infiltration system pursuant to all DEQ permit requirements. 

Section 10.05.  Maintenance of Stormwater Measures, Swales and Culverts.  The 
Association shall assume responsibility to maintain all requirements of the DEQ 
Stormwater Permit ____________, the provisions of which are incorporated herein by 
reference.  Until the termination of any period of Developer control the Developer shall 
be responsible for maintenance of all roadway swales and culverts. After termination 
the Association shall assume this responsibility unless assumed by the Town.   

 

  

ARTICLE XI 

ENFORCEMENT, AMENDMENT AND DURATION OF DECLARATION 

Section 11.01. Declaration Runs with the Land. Each Person acquiring an interest 
in a Lot or other portion of the Property or otherwise occupying any portion of the 
Property (whether or not the deed, lease or any other instrument incorporates or 
refers to this Declaration) covenants and agrees for himself, herself, or itself, and for 
his, her or its heirs, successors and assigns, to observe, perform and be bound by the 
provisions of this Declaration including personal responsibility for the payment of all 
charges that may become liens against his, her or its property and which become due 
while he, she or it is the Owner thereof. 

Section 11.02. Enforceability. 

11.02.1. Actions at Law or Suits in Equity. The provisions of this Declaration shall 
bind the Property, shall run with the land and shall inure to the benefit of and 
be enforceable by the Developer and the Association (being hereby deemed the 
agent for all Members), and by any Member or Owner, their respective legal 
representatives, heirs, successors and assigns, by actions at law or by suits in 
equity. As it may be impossible to measure monetarily the damages that may 
accrue to the beneficiaries hereof by reason of a violation of the Declaration, any 
beneficiary hereof shall be entitled to relief by way of injunction or specific 
performance, as well as any other relief available at law or in equity, to enforce 
the provisions hereof. 

11.02.2. Penalties and Fines. The procedures for the imposition of fines or 
suspension of privileges or services shall be in accordance with and shall be subject 
to the provisions of Section 47F-3-107.1 of the Act. The Association may levy fines up 
to $100.00/day for any violation. Monetary fines or penalties imposed against an 
Owner or occupant shall be deemed a Special Assessment against the Lot of such 
Owner or against the Lot occupied by such occupant and, as such, shall be a charge 
and continuing lien upon such Lot, shall constitute a personal obligation of the 
Owner of such Lot, and shall be collectible in the same manner as Assessments 
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under Article V. 

Section 11.03. No Waiver by Failure to Enforce. The failure of any beneficiary hereof to 
enforce any provision of this Declaration shall in no event be construed as a waiver of the 
right by that beneficiary or any other to do so thereafter, as to the same or a similar 
violation, occurring prior or subsequent thereto. No liability shall attach to the 
Developer, the Association (or any officer, director, employee, Member, agent, committee 
or committee member) or to any other Person or organization for failure to enforce the 
provisions of this Declaration. 

Section 11.04. Obligation and Lien for Cost of Enforcement by Association. If the 
Association or any other party successfully brings an action to extinguish a violation or 
otherwise enforce the provisions of this Declaration, or the rules and regulations 
promulgated pursuant hereto, the costs of such action, including legal fees, shall become 
a binding, personal obligation of the violator. If such violator is (1) an Owner, or (2) any 
family member, tenant, guest or invitee of an Owner, or (3) a family member or quest or 
invitee of the tenant of an Owner, or (4) a guest or invitee of (i) any member of such 
Owner's family; or (ii) any family member of the tenant of such Owner, such costs 
shall also be a lien upon the Lot, the Structure and other portion of the Property 
owned by such Owner, if any. 

Section 11.05. Inspection and Entry Rights. Any agent of the Association (or the 
Architectural Standards Committee) may at any reasonable time or times, upon not less 
than 24 hours' notice to the Owner thereof, enter upon a Lot or other portion of the 
Property to inspect the improvements thereon for the purpose of ascertaining whether 
the maintenance, construction or alteration of structures or other improvements thereon 
comply with this Declaration, or with rules and regulations issued pursuant hereto. 
Neither the Association nor any such agent shall be deemed to have committed a trespass 
or other wrongful act by reason of such entry or inspection. 

In addition to the above, if the Architectural Standards Committee determines that 
it is necessary to trim, cut or prune any tree, hedge or other planting because its location 
or the height to which or the manner in which it has been permitted to grow is unsightly, 
detrimental or potentially detrimental to persons or property or obscures the view of 
street traffic or is otherwise in violation of this Declaration, the Association shall notify 
the Owner of the Lot or other portion of the Property who shall be obliged to remedy the 
violation. If the Owner fails to remedy the violation within thirty (30) days after such 
notice is given, then the Association may take such remedial action at the expense of the 
Owner. 

Section 11.06. Amendment or Termination. During the time the Developer owns any 
Lots, the Developer may make amendments to this Declaration. Except as provided herein, 
all amendments of this Declaration, unless otherwise specifically provided for herein, may 
be made only by the affirmative vote or written agreement signed by the Owners of not less 
than sixty- seven percent (67%) of all Lots which are subject to this Declaration, including 
those Lots Owned by the Developer. In addition, and notwithstanding the above, during 
the Period of Developer Control, the written consent of the Developer will be required for 
any amendment which adversely affects a substantial interest or right of the Developer, 
which consent must not be withheld unreasonably. 

Except in the case of a taking of all of the Lots by eminent domain, this Declaration may 
be terminated only by agreement of the Owners of at least eighty percent (80%) of all 
Lots which are subject to this Declaration including those Lots owned by the Developer. 
Termination shall take place in accordance with the laws of the State of North Carolina. 

Notwithstanding anything else contained herein, Developer shall have the right, 
without the joinder of the Association or any Lot Owner (other than the Developer), 
at any time during the Period of Developer Control, to file an Amended or 
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Supplemental Declaration, adding Additional Property, or exercising Developer's 
rights under Section 4.04.6. Any Supplemental Declaration or Amended Declaration 
may specify such specific use restrictions and other covenants, conditions and 
restrictions to be applicable to the property subject to the Supplemental or Amended 
Declaration and may contain complimentary additions and modifications of this 
Declaration as may be necessary or convenient, in the sole judgment of the 
Developer, to reflect and adopt any difference in character of any Additional 
Property. In no event, however, shall any such Supplemental or Amended 
Declaration modify or add to the covenants and restrictions established by this 
Declaration so as to negatively affect the Property; however, this proviso shall not be 
interpreted to prohibit or prevent any properly instituted change in the amount of 
the Assessments payable by a Member by means of any such additions. 

Section 11.07. Owner Responsible for Tenants. Any lease of a Lot shall provide that the 
tenant shall comply in all respects with the terms of this Declaration, the By-laws and 
rules and regulations, if any, of the Association. If a tenant is in violation of this 
Declaration, the By-laws or rules and regulations, the Board of Directors shall so notify 
the Owner of the Lot which such tenant occupies in writing by certified mail, return 
receipt requested. If the violation is not cured within fourteen (14) days after the Owner 
has received notice of such violation, the Association may pursue any or all remedies 
which it may have under this Declaration. 

Section 11.08. When Amendment or Termination Becomes Effective. Any 
amendment or termination of this Declaration shall not become effective until the 
instrument evidencing such change has been duly recorded in the office of the Register of 
Deeds for the County. Such instrument need not contain the written consent of the 
required number of Owners but shall contain a certification by the appropriate officers of 
the Association that the affirmative vote or written consents required for such 
amendment have been received and filed with the Board of Directors. 

Section 11.9 Duration. The provisions of this Declaration, as amended or unless 
terminated as provided in Section 11.08, shall continue with full force and effect against 
both the Property and the Owners thereof for a period of twenty (20) years, and without 
further notice, as then in force or subsequently amended, shall be automatically extended 
for successive periods of 10 years each until terminated as provided above. 

Section 11.10. Construction and Interpretation. The Association shall have the right to 
construe and interpret the provisions of this Declaration and, in the absence of an 
adjudication by a court of competent jurisdiction to the contrary, its construction or 
interpretation shall be final and binding as to all persons or property benefited by the 
provisions hereof 

Any conflict in construction or interpretation between the Association and any other 
Person entitled to enforce the provisions hereof shall be resolved in favor of the 
construction or interpretation of the Association. The Association may adopt and 
promulgate reasonable rules and regulations regarding the administration, 
interpretation and enforcement of the provisions of this Declaration. In so adopting 
and promulgating such rules and regulations, and in making any finding, 
determination, ruling or order or in carrying out any directive contained herein 
relating to the issuance of permits, authorizations, approvals, rules or regulations, the 
Association shall take into consideration the best interests of the Owners and 
residents of the Property to the end that the Property shall be preserved and 
maintained as a high-quality community. 

In granting any permit, authorization, or approval, as herein provided, the Association
may impose any conditions or limitations thereon as it shall deem advisable under the 
circumstances in each case in light of the considerations set forth in the immediately 
preceding paragraph hereof. 
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Section 11.11. Conflict with Laws. This Declaration shall not be taken as permitting any 
action or thing prohibited by applicable zoning laws, or the laws, ordinances, rules or 
regulations of any governmental authority, or by specific restrictions imposed by any deed 
or lease. In the event of any conflict between this Declaration and the By-laws, this 
Declaration shall prevail. 

Section 11.12. Change of Conditions. No change of conditions or circumstances shall 
operate to amend any of the provisions of this Declaration, and the same may be 
amended only in the manner provided herein. 

Section 11.13. Invalidity of Agreement or Declaration. The determination by any court 
that any provision hereof is unenforceable, invalid or void shall not affect the 
enforceability or validity of any other provision hereof. 

Section 11.14. Governing Law. This Declaration shall be subject to, governed by and 
construed in accordance with the North Carolina Planned Community Act, Sections 
47F-l-101, et seq, of the North Carolina General Statutes, as amended (the "Act"). To 
the extent any provision of this Declaration is determined to violate the Act, such 
provision shall be deemed to be modified to the extent necessary to comply with the 
Act. To the extent not expressly set forth herein, the Developer reserves all special 
declarant rights (as defined in the Act) and all other rights of a declarant provided in 
the Act. To the extent not expressly set forth herein, the Association shall have all 
other rights of an association under the Act and such duties as are required by the 
Act. 

ARTICLE XII 

GENERAL 

Section 12.01. Headings and Captions. The headings and captions contained in this 
Declaration are for convenience only and shall not affect the meaning or 
interpretations of the content thereof. 

Section 12.02. Right Reserved to Impose Additional or Amend Restrictions. The 
Developer reserves the right to record additional protective covenants and restrictions or 
to amend this Declaration prior to the conveyance of the first Lot. 

Section 12.03. Notice. Any notice required to be sent to the Developer or to any Owner 
or mortgagee under the provisions of this Declaration shall be deemed to have been 
properly sent when mailed, postage prepaid, to the last known address of the Person who 
appears as the Developer, Owner or mortgagee on the records of the Association at the 
time of such mailing. 

Section 12.04. Right of Association to Transfer Interest. Notwithstanding any 
other provision herein to the contrary, the Association and its successors, shall at all 
times have the absolute right to fully transfer, convey and assign its right, title and 
interest under this Declaration to any successor not-for-profit corporation or trust 
and, upon such assignment, the successor corporation or trust shall have all the 
rights and be subject to all the duties of said Association as set forth in this 
Declaration and shall be deemed to have agreed to be bound by all provisions hereof, 
to the extent as if the successor corporation or trust had been an original party and 
all references herein to the Board of Directors shall refer to the Board of Directors (or 
Trustees) of such successor corporation or trust. Any such assignment shall be 
accepted by the successor corporation or trust under a written agreement pursuant 
to which the successor corporation or trust expressly assumes all the duties and 
obligations of the Association. If for any reason, the Association shall cease to exist 
without having first assigned its rights hereunder to a successor corporation or trust, 
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the covenants, easements, charges and liens imposed hereunder shall nevertheless 
continue and any Owner may petition a court of competent jurisdiction to appoint a 
trustee for the purpose of organizing a not-for-profit corporation or trust to take over 
the duties and responsibilities of the entity to exist, subject to the conditions 
provided for herein with respect to an assignment and delegation to a successor 
corporation or trust. 

Section 12.05. Right of Association to Transfer Functions. Unless otherwise 
specifically prohibited herein or within the Certificate of Incorporation or the By-laws, 
any and all functions of the Association shall be fully transferable in whole or in part to 
any other homeowners' or residents' association or similar entity. 
Section 12.06. Rights of Mortgagees, etc. The holder, insurer, or guarantor of the 
mortgage of any Lot whose last known address appears on the records of the Association 
at the time of such mailing shall be entitled to timely written notice of: 

12.06.1. Any condemnation or casualty loss that effects either a material portion 
of the Association Property; and 

12.06.2. A lapse, cancellation, or material modification of any insurance policy or 
fidelity bond maintained by the Association; and 

The Association shall have no duty to provide the foregoing unless such parties keep the 
Association advised in writing as to their mailing address(es) and the address(es) of the 
Lot(s) in which they have an interest. 

Section 12.07. Management of the Association. The Association has the responsibility of 
establishing budgets, administering the collection of Assessments, enforcing rights and 
responsibilities, and maintaining the Association Property. The Developer may deem it prudent 
to employ one professional management organization administer the affairs of the Association. 
 

[Signatures begin on the following page] 
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IN WITNESS WHEREOF, Nags Head Construction & Development, Inc., a North Carolina 

corporation, Declarant, has executed this Declaration the day and year first above written. 

   Nags Head Construction & Development, Inc. 

    
By: _______________________________________ 

    William H. Norman, President 

I, __________________________________, a Notary Public of the County and State 

aforesaid, do hereby certify that  William H. Norman personally came before me this day and 

acknowledged that he is President of Nags Head Construction and Development, Inc., a North 

Carolina corporation, and acknowledged on behalf of Nags Head Construction and Development, 

Inc., the due execution of the foregoing instrument.    

Witnessed by my hand and seal, this ______ day of _______________, 2020.   

   _______________________________________ 
   Notary  Public 

My Commission Expires:     {Stamp/Seal} 
_____________________ 

 








