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To: Board of Commissioners 

From: Michael Zehner, Director of Planning & Development 

Kelly Wyatt, Deputy Director of Planning & Development 

Date: May 27, 2020 

Subject: Public Hearing to consider a text amendment to the UDO pertaining to 
temporary uses or temporary alteration of uses related to declared 
emergencies (Attachment E-3) 

OVERVIEW AND BACKGROUND 

The proposed text amendment is intended to enact provisions within the Unified 
Development Ordinance allowing for temporary uses or the temporary modification of 
uses to address conditions during declared states of emergency or resulting from such 
emergencies. As the Board may be aware, Dan Lewis, President of the Outer Banks 
Restaurant Association, had emailed the mayors of the towns of Nags Head, Duck, Kill 
Devil Hills, Kitty Hawk, Manteo, and Southern Shores (attached) requesting the towns’ 
consideration of regulatory changes that would allow for flexibility in restaurant 
operations in response to the COVID-19 Pandemic. This proposed text amendment is in 
response to that request, but has also been informed by further discussions between 
Staff and Mr. Lewis, Mark Ballog (owner of Lucky 12), and John Harris (owner of Kitty 
Hawk Kites); additionally, while in response to this immediate emergency, Staff believes 
that this provision will have application during other emergencies. 

In short, this text amendment would allow for the issuance of a Temporary Use Permit 
only during an emergency declared by the Mayor (pursuant to Town and State laws) or 
due to impacts associated with a declared emergency. In these instances, Temporary 
Use Permits would be authorized to be issued jointly by the Town Manager and UDO 
Administrator for temporary uses or the temporary modification of uses; the drafted 
provisions allow for broad latitude in their application, however, there are limitations on 
eligible uses and modifications, and ultimately, a Permit could be rejected for any 
activity or accommodation, in the opinion of the Town Manager and UDO Administrator, 
that would be contrary to the purposes of the emergency declaration and/or the 
interests of the public health, safety, and welfare. 

Obviously, the Town of Nags Head and the other Outer Banks’ municipalities are not 
unique in the need to address this issue. Please find attached a blog post from the 
American Planning Association titled 7 Ways to Respond to Regulation Rollbacks, 
intended to present perspectives and options for municipalities to address the 
Pandemic, while complying with applicable regulations and statutes. 

The Planning Board reviewed the proposed text amendment at their meeting on May 
19, 2020 and forwarded their recommendation in support to the Board of 
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Commissioners. The Board of Commissioners discussed the proposed text amendment 
at their meeting on May 20, 2020, in consideration of scheduling a public hearing. The 
Board voted to schedule a public hearing for June 3, and requested that Staff 
incorporate changes into the proposed text amendment that would allow for parking to 
be reduced by up to 25%, and make changes to proposed Section 4.11.5.3. to improve 
clarity consistent with intent. 

 
POLICY CONSIDERATIONS 
 
The most direct policy in the Comprehensive Plan pertaining to the proposed text 
amendment and the basis for the amendment is policy NR-11, as follows: 
 

NR-11 Ensure that the town is a disaster resilient community that can survive, 
recover from, and thrive after a natural or man-made disaster event. 

 
In Staff’s opinion, the proposed amendment is consistent with the intent of this policy, 
despite a lack of expectation for the current circumstances. 
 
PLANNING BOARD RECOMMENDATION 
 
The Planning Board reviewed the proposed text amendment at their meeting on May 
19, and voted 6-0 (with one abstention) to recommend adoption as proposed.  
 
One member of the Board did request, without objection from other members, that Staff 
verify that appropriate allowances were in place for businesses to display menu signs, 
and if not, request consideration of this aspect by the Board of Commissioners. The 
proposed text amendments allow for provisions of the Sign Ordinance to be waived, but 
limit additional temporary signs to no more than one. Additionally, the Sign Ordinance 
does not require a permit for signs less than 3 square feet in area. Staff believes these 
two provisions appropriately accommodate menu signage. 
 
STAFF RECOMMENDATION 
 
Staff recommends approval of the text amendments as provided in the attached 
ordinance. As requested, Staff has made the following modifications of the text 
amendments:  
 

• Generally, the allowed maximum parking reduction within Section 4.11.5.2. has 
been increased from 20% to 25%; however, Staff recommends that it be an 
allowed reduction of existing parking versus required parking. Given parking 
requirements for some use categories, particularly shopping centers, 
administration and compliance could prove difficult. The attached ordinance 
includes the following amended provision:  
 

o The reduction of required existing parking by greater than twenty (20%) 
twenty-five percent (25%); 
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• Section 4.11.5.3. of the attached ordinance has been amended as shown to 
improve clarity consistent with intent: 

 
o 4.11.5.3. Duration and Extension. Temporary Use Permits shall be issued 

with an expiration date, not to exceed ninety (90) days from the date of 
issuance. Generally, at the discretion of the Town Manager and UDO 
Administrator, such temporary use permits shall expire upon the 
termination of the declaration of emergency, the end of the circumstances 
under or impacts associated with the declaration causing the need for 
the accommodations, or upon the timeframe set by the Mayor, whichever 
is sooner later.  Upon expiration, all temporary accommodations shall 
cease or otherwise be considered violations of the UDO, as applicable. 
Subject to the same limitations and discretion, the expiration date of a 
Temporary Use Permit may be extended, with such requests submitted no 
later than ten (10) business days prior to the pending expiration date. 

 
With regard to the Board of Commissioners’ review and action, Staff recommends 
consideration of the following UDO provisions: 
 

3.5.3. Action by the Planning Board. 
 

3.5.3.1. Every proposed amendment, UDO text amendment or zoning 
map amendment, shall be referred to the Planning Board for its 
recommendation and report. The Board of Commissioners is not bound by 
the recommendations, if any, of the Planning Board. 
 
3.5.3.2. Prior to the consideration by the Board of Commissioners of a 
proposed UDO text amendment or zoning map amendment, the Planning 
Board shall advise and comment on whether the proposed amendment is 
consistent with the Comprehensive Plan. The Planning Board shall 
provide a written recommendation, certified by the UDO Administrator, to 
the Board of Commissioners that addresses plan consistency and other 
matters as deemed appropriate by the Planning Board, but a comment by 
the Planning Board that a proposed amendment is inconsistent with the 
Comprehensive Plan shall not preclude consideration or approval of the 
proposed amendment by the Board of Commissioners. 
 
3.5.3.3. Members of the Planning Board shall not vote on 
recommendations regarding any UDO text amendment or zoning map 
amendment where the outcome of the matter being considered is 
reasonably likely to have a direct, substantial, and readily identifiable 
financial impact on the member. 

 
3.5.4. Action by the Board of Commissioners. 
Action upon an UDO text amendment or zoning map amendment, including 
the scheduling of a public hearing, will be at the discretion of the Board of 
Commissioners. 
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3.5.4.1. Before an item is placed on the consent agenda to schedule a 
public hearing, the Planning Board's recommendation on each 
proposed amendment must be received by the Board of 
Commissioners. If no recommendation is received from the Planning 
Board within 30 days from the date when submitted to the Planning 
Board, the petitioner may take the proposal to the Board of 
Commissioners without a recommendation from the Planning Board. 
However, the Planning Board may request the Board of 
Commissioners to delay final action on the amendment until such time 
as the Planning Board can present its recommendations. No such 
limitations shall apply to applications or requests submitted by Town 
staff or any Town Board. 
 
3.5.4.2. After receiving a recommendation from the Planning Board on 
a proposed amendment, the Board of Commissioners may proceed to 
vote on the proposed ordinance, refer it to a committee for further 
study, or take any other action consistent with its usual rules of 
procedure. 
 
3.5.4.3. The Board of Commissioners is not required to take final 
action on a proposed amendment within any specific period of time. 
Final action on an UDO text amendment or zoning map amendment 
submitted by third parties will be taken within a reasonable time. Final 
action taken within 90 days of the public hearing before the Board of 
Commissioners shall be presumptively reasonable. 
 
3.5.4.4. No member of the Board of Commissioners shall vote on any 
zoning map amendment or UDO text amendment where the outcome 
of the matter being considered is reasonably likely to have a direct, 
substantial and readily identifiable financial impact. 
 
3.5.4.5. Prior to adopting or rejecting any UDO text and/or map 
amendment, the Board of Commissioners shall adopt one of the 
following statements which shall not be subject to judicial review. 

 
3.5.4.5.1. A statement approving the amendment and describing 
its consistency with the adopted Comprehensive Plan and 
explaining why the action taken is reasonable and in the public 
interest. 
 
3.5.4.5.2. A statement rejecting the amendment and describing 
its inconsistency with the adopted Comprehensive Plan and 
explaining why the action taken is reasonable and in the public 
interest. 
 
3.5.4.5.3. A statement approving the amendment and containing 
at least all of the following: 
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3.5.4.5.3.1. A declaration that the approval is also 
deemed an amendment to the Comprehensive Plan. The 
Board of Commissioners shall not require any additional 
request or application for amendment to the 
Comprehensive Plan. 
 
3.5.4.5.3.2. An explanation of the change in conditions 
the Board of Commissioners took into account in 
amending the UDO to meet the development needs of 
the community. 
 
3.5.4.5.3.3. Why the action was reasonable and in the 
public interest. 

 
3.5.4.6. In deciding whether to adopt a proposed amendment to this 
UDO, the central issue before the Board of Commissioners is whether 
the proposed amendment advances the public health, safety, or 
welfare. When considering proposed map amendments: 

 
3.5.4.6.1. The Board of Commissioners shall consider the entire 
range of permitted uses in the requested classification. 

 
 
 
Attachments: 
 

1. Proposed Text Amendment Ordinance; 
2. Email from Dan Lewis, President, Outer Banks Restaurant Association; and 
3. American Planning Association blog post 7 Ways to Respond to Regulation 

Rollbacks 



 

 
May 27, 2020 DRAFT 

Page 1 of 7 
 

(DRAFT) 
AN ORDINANCE AMENDING THE CODE OF ORDINANCES 

OF THE TOWN OF NAGS HEAD, NORTH CAROLINA PERTAINING TO 
TEMPORARY USE PERMITS DURING DECLARED EMERGENCIES 

 
ARTICLE I.  Purpose(s) and Authority. 
 
WHEREAS, pursuant to N.C.G.S. § 160A-381, the Town of Nags Head (the “Town”) 
may enact and amend ordinances regulating the zoning and development of land within 
its jurisdiction and specifically the location and use of buildings, structures and land; 
pursuant to this authority and the additional authority granted by N.C.G.S. Chap. 160A, 
Art. 19 et. seq, the Town has adopted comprehensive zoning regulations and has 
codified the same within the Unified Development Ordinance, Part II of the Town Code, 
adopted pursuant to N.C.G.S. § 160A-363, which allows the Town to combine certain 
land development ordinances into a unified ordinance; and  
 
WHEREAS, pursuant to applicable provisions of Chapter 14, Emergency Management, 
of the Nags Head Town Code, and N.C.G.S. § 166A, the Town, through the Mayor, has 
the authority to declare the existence of state of emergency; and  
 
WHEREAS, the Board of Commissioners find that it is necessary to enact provisions 
allowing for temporary uses or the temporary modification of uses to address conditions 
during declared states of emergency or resulting from such emergencies; and 
 
WHEREAS, the Town of Nags Head 2017 Comprehensive Plan includes policies that 
seek to ensure that the Town is a disaster resilient community that can survive, recover 
from, and thrive after a disaster event; and 
 
WHEREAS, the Board of Commissioners finds that these text amendments are 
consistent with the goals, objectives and policies of the Town’s adopted Comprehensive 
Plan, and that this action is reasonable and in the public interest, and is in the interest of 
and not contrary to the public's health, safety, morals and general welfare for the Town 
to amend the Town’s Unified Development Ordinance as stated below. 
 
ARTICLE II. Construction. 
 
For purposes of this ordinance amendment, underlined words (underline) shall be 
considered as additions to existing Town Code language and strikethrough words 
(strikethrough) shall be considered deletions to existing language. Any portions of the 
adopted Town Code which are not repeated herein, but are instead replaced by an 
ellipsis (“...”) shall remain as they currently exist within the Town Code. 
 
ARTICLE III. Amendment of the Unified Development Ordinance. 
 
NOW, THEREFORE, BE IT ORDAINED by the Board of Commissioners of the Town of 
Nags Head, North Carolina, that the Unified Development Ordinance of the Town Code 
shall be amended as follows:  
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PART I. That Section A.4, Definitions, of Appendix A, Definitions, of the UDO, be 
amended by adding the following term and definition in the appropriate 
alphabetical order: 
 
Temporary use permit means a permit issued by the Town Manager and 
UDO Administrator that allows for reasonable accommodations in zoning 
regulations for the temporary use or temporary modification of use of 
property.   
 

PART II. That the definition of Site Plan, and specifically Site Plan, Minor, as 
contained in Section A.4, Definitions, of Appendix A, Definitions, of the 
UDO, be amended as follows: 
 
Site plan means a plan provided that reflects existing and proposed 
conditions on a site that is intended for construction. This may include but is 
not limited to topography, structures or additions, grading, drainage, erosion 
control measures, trees to be saved or planted to comply with the applicable 
standards of this UDO as well as other requirements of the Town Code of 
Ordinances.  

 
(1) Site plan, major means all site plans not meeting the requirements 

for a minor site plan.  
 
(2) Site plan, minor includes the following: increases in lot coverage or 

building floor area not greater than 1,000 square feet, changes to 
stormwater management measures, landscape buffering, vegetation 
preservation area, signage, or site lighting for existing development, 
and/or any temporary changes to sites as part of activities eligible for 
and subject to the issuance of a Temporary Use Permit.  

 
PART III. That Section 3.8.6., Binding Effect, as contained in Article 3., 

Legislative/Quasi-Judicial Procedures, Part III., Quasi-Judicial 
Procedures, Section 3.8, Conditional Use Permits, of the UDO, be 
amended as follows: 

 
3.8.6. Binding Effect. 
Any conditional use permit shall be binding to the property included in the 
permit unless subsequently changed or amended by the Board of 
Commissioners. Uses subject to a conditional use permit and the conditions 
thereof may be temporarily modified pursuant to Section 4.11.5. and Section 
6.4.6. in a manner that would not be in compliance with the issued conditional 
use permit; such temporary modification shall not constitute a modification or 
change of the conditional use permit pursuant to Section 3.8.8., Change in 
Conditional Use Permit.  
 

PART IV. That Section 4.4., Applications Reviewed by Staff, as contained in Article 
4., Development Review Process, Part II., Development Review Process, 
of the UDO, be amended as follows: 
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 SECTION 4.4 APPLICATIONS REVIEWED BY STAFF 

 
Administrative approval includes the following types of development: 

 

• Minor Site Plans (increases in lot coverage or building floor area not 
greater than 1,000 square feet, changes to stormwater management 
measures, landscape buffering, vegetation preservation area, 
signage, or site lighting for existing development, and/or any 
temporary changes to sites as part of activities eligible for and 
subject to the issuance of a Temporary Use Permit). 

 

• Change of use applications not involving establishment of a new 
conditional use. 

 

• Administrative Adjustments (see Section 4.14). 
 

• Temporary Use Permits (see Section 4.11.5). 
 

• Minor Subdivisions. 
 

• Major Subdivision Final Plats. 
 
The UDO Administrator has the authority to determine when projects meeting 
the above requirements shall require Major Site Plan review due to other 
project activities or unique circumstances; the UDO Administrator shall make 
such a determination in writing. 
 

PART V. That Section 4.9., Purpose and Intent, as contained in Article 4., 
Development Review Process, Part III., Development Permitting 
Requirements, of the UDO, be amended by adding a thirteenth bullet to the 
bulleted list, as follows: 

 

• Temporary uses or temporary modification of uses. 
 
PART VI. That Section 4.11., Permit Types, as contained in Article 4., Development 

Review Process, Part III., Development Permitting Requirements, of the 
UDO, be amended by adding Section 4.11.5., as follows: 

 
4.11.5. Temporary Use Permit. 
In the event of an emergency declared by the Mayor pursuant to Chapter 14, 
Emergency Management , of the Nags Head Town Code and/or NCGS 166A-
19.22, or owing to impacts associated with a declared emergency, the Mayor 
may authorize the Town Manager and UDO Administrator, jointly, or their 
designees, to allow for reasonable temporary accommodations in zoning 
regulations consistent with and furthering the purposes of the emergency 
declaration and in the interests of public health, safety, and welfare. Such 
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accommodations shall be in the form of the issuance of a Temporary Use 
Permit. 

 
4.11.5.1. Applicability. Temporary accommodations eligible for the 
issuance of a Temporary Use Permit include: 

 

• The allowance of uses on a temporary basis, pursuant to Section 
6.4., and specifically Section 6.4.6.1.; 

• The modification of uses on a temporary basis, pursuant to Section 
6.4., and specifically Section 6.4.6.2.; and/or 

• The waiving or varying of any applicable provision contained in 
Article 8, Article 9, or Article 10 of the UDO, except as limited by 
Section 4.11.5.2. 

 
4.11.5.2. Prohibited Activities. The following activities or accommodations 
are ineligible for the issuance of a Temporary Use Permit: 

  

• The increase of floor area and/or the construction or installation of 
permanent structures or buildings; 

• The reduction of existing parking by greater than twenty-five percent 
(25%); 

• The elimination of required landscaping or trees; 

• The installation of more than one (1) additional temporary sign, 
limited in size and location pursuant to Part III., Sign Regulations, of 
Article 10, or signage beyond that which is necessary to provide for 
traffic control or public notices; 

• The elimination, modification, or installation of driveways, except as 
necessary in the opinion of the Town Manager and UDO 
Administrator to accommodate the safe and efficient circulation of 
vehicles; 

• The commencement of any water-dependent uses or activities;    

• Any activity or accommodation, in the opinion of the Town Manager 
and UDO Administrator, that would be contrary to the purposes of the 
emergency declaration and/or the interests of the public health, 
safety, and welfare; and/or  

• Any activity or accommodation that would not comply with applicable 
local, State, or Federal laws and regulations. 

 
4.11.5.3. Duration and Extension. Temporary Use Permits shall be issued 
with an expiration date, not to exceed ninety (90) days from the date of 
issuance. Generally, at the discretion of the Town Manager and UDO 
Administrator, such temporary use permits shall expire upon the 
termination of the declaration of emergency, the end of the circumstances 
under or impacts associated with the declaration causing the need for the 
accommodations, or upon the timeframe set by the Mayor, whichever is 
later.  Upon expiration, all temporary accommodations shall cease or 
otherwise be considered violations of the UDO, as applicable. Subject to 
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the same limitations and discretion, the expiration date of a Temporary Use 
Permit may be extended, with such requests submitted no later than ten 
(10) business days prior to the pending expiration date. 

 
PART VII. That Section 5.1., Intent, as contained in Article 5., Nonconformities, of 

the UDO, be amended by adding Section 5.1.5., as follows: 
 

5.1.5. Temporary uses or uses modified on a temporary basis subject to a 
Temporary Use Permit as authorized and limited by Section 4.11.5. shall 
have no effect on nonconforming status as established by the sections of this 
Article. 

 
PART VIII. That Section 6.4., Permitted Types, as contained in Article 6., Zoning 

Districts, of the UDO, be amended as follows: 
 
 SECTION 6.4 PERMITTED TYPES. 

 
Zoning districts have uses specified as permitted by right, conditional uses, 
and uses permitted with supplemental regulations.  Detailed use tables are 
provided in Section 6.6, Table of Uses and Activities, showing the uses 
allowed in each district.  Additionally, as authorized under Section 4.11.5., 
and Section 6.4.6. herein, uses may be temporarily permitted or modified on 
a temporary basis subject to a Temporary Use Permit. The following 
describes the processes of each of the categories that the uses are subject 
to: 

 
PART IX. That Section 6.4., Permitted Types, as contained in Article 6., Zoning 

Districts, of the UDO, be amended by adding Section 6.4.6., as follows: 
 

6.4.6. Uses or Modification of Uses with Temporary Use Permit. 
As authorized under and limited by Section 4.11.5., uses may be temporarily 
permitted or modified on a temporary basis, subject to a Temporary Use 
Permit, as follows: 

 
6.4.6.1. Temporary Use. Any use identified in Section 6.6, Table of Uses 
and Activities, may be temporarily permitted pursuant to Section 4.11.5. in 
any zoning district, except that uses not identified as Residential or 
Residential - Group in Section 6.6. may not be permitted in the Residential 
Districts or Special Districts identified in Table 6-1, Zoning Districts 
Established, unless otherwise permitted or allowed with a conditional use 
permit within such districts.  
 
6.4.6.2. Temporary Modification of Use. Any use identified in Section 
6.6., Table of Uses and Activities, as requiring a conditional use permit or 
being subject to supplemental regulations outlined in Article 7, 
Supplemental Regulations, may be temporarily modified pursuant to 
Section 4.11.5. in manner that would not be in compliance with any issued 
conditional use permit and/or supplemental standards, as applicable. 
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PART X. That Part I., Introduction, as contained in Article 7., Supplemental 

Regulations, of the UDO, be amended as follows: 
 

PART I. INTRODUCTION 
 
The following supplemental regulations shall pertain to the uses listed in 
the Table of Uses and Activities located in Article 6, Zoning Districts which 
are identified as a permitted use with supplemental regulations (PS) or a 
conditional use with supplemental regulations (CS). 
 
For any use which requires the issuance of a conditional use permit, the 
supplemental use regulations listed herein may be in addition to any other 
conditions placed on the use by the Board of Commissioners in 
accordance with the standards in Section 3.8, Conditional Use Permits.  
The conditions may impose greater restrictions on a particular use than 
those which are listed herein. 
 
Notwithstanding the foregoing, any use identified in Section 6.6., Table of 
Uses and Activities, as being subject to supplemental regulations listed 
herein, may be temporarily modified pursuant to and limited by Sections 
4.11.5 and 6.4.6. in a manner that would not be in compliance these 
supplemental standards, as applicable. 
 
All uses include in these supplemental regulations must also comply with 
all other requirements of this UDO.  Where the requirements of these 
supplemental regulations may conflict with other provisions of the UDO, the 
requirements contained within the supplemental regulations shall prevail. 

 
PART XI. That the Table of Contents to Article 4 and Article 6 be updated to reflect 

Parts VI and IX of the Ordinance, respectively. 
 
ARTICLE IV. Severability.  
 
All Town ordinances or parts of ordinances in conflict with this ordinance amendment 
are hereby repealed.  Should a court of competent jurisdiction declare this ordinance 
amendment or any part thereof to be invalid, such decision shall not affect the 
remaining provisions of this ordinance amendment nor the Unified Development 
Ordinance or Town Code of the Town of Nags Head, North Carolina which shall remain 
in full force and effect. 
 
ARTICLE V. Effective Date.   
 
This ordinance amendment shall be in full force and effect upon the date of adoption by 
the Board of Commissioners.  
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Benjamin Cahoon, Mayor 

      Town of Nags Head 
 
 
ATTEST: 
Carolyn F. Morris, Town Clerk 
 
APPROVED AS TO FORM: 
Town Attorney 
Date adopted: 
Motion to adopt by Commissioner  
Motion seconded by Commissioner  
Vote: AYES NAYS 
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Michael Zehner

From: Michael Zehner
Sent: Friday, May 15, 2020 1:17 PM
To: Michael Zehner
Subject: RE: Control Group

From: dlewis coastalprovisionsmarket.com <dlewis@coastalprovisionsmarket.com> 
Date: May 3, 2020 at 12:25:13 PM EDT 
To: Don Kingston <don.kingston@townofduck.com>, Tom Bennett <tbennett@southernshores‐nc.gov>, Ben Cahoon 
<ben.cahoon@nagsheadnc.gov>, Benjamin Sproul <ben.sproul@kdhnc.com>, Gary Perry <gperry@kittyhawktown.net>, 
Bobby Owens <owens@townofmanteo.com> 
Cc: Sheila Davies <sheila.davies@darenc.com>, "dcboc@darenc.com" <dcboc@darenc.com> 
Subject: COVID Recovery Ordinance Compatibility 

First, I would like to thank you all for you efforts on the Control Board in seeing our community through 
this current crisis. I’m sure it has been difficult balancing a variety of concerns and not being able to 
please everyone with these tough decisions.  
 
I am reaching out to you all as head of the Outer Banks Restaurant Association (OBRA), a member of the 
NC Restaurant & Lodging Association’s (NCRLA) Government Affairs Committee, and a member of the 
recently formed NCRLA COVID‐19 Recovery Task Force. NCRLA has been in daily contact with Governor 
Cooper’s office since the crisis began, and is now working with them on a reopening timeline and 
procedures, including the NC Restaurant Promise and COVID‐19 training programs for restaurant 
personnel in conjunction with DHHS and NCSU Extension. Based on the task force’s recent 
recommendation to the governor’s office, we are expecting NC phase two to occur in late May, and will 
include among other things, restaurants opening at 50% capacity seating inside and on patios, and/or 
maintaining separation of tabes/chairs to comply with social distancing expectations. This would be 
expected to last at least 4‐6 weeks in a best case scenario. Regardless of the timeline, our industry 
expects that outdoor dining, takeout and curbside delivery options will continue to play a much larger 
role in our business model for a much longer time. And the fact of the matter is, without other support 
or stimulus options, many restaurants here and across the country with not make it through this crisis. 
 
With that said, I ask that all our municipalities take a look at two areas in their zoning that may work 
against efforts to service our guests in options other than inside dining. First is the itinerant/mobile 
vending ordinances that prohibit the use of carts, kiosks, and food trucks in most towns. I fully 
understand and agree with the intent of these ordinances: to not allow just anyone set up shop 
anywhere. But, especially now, with the tremendous need to serve guests for takeout, I would ask that 
all towns create an exception for restaurants to be able to use their own carts/kiosks/trucks on their 
own operational premises. 
 
The second area of concern is the outdoor dining ordinances, many of which set a limited amount of 
square footage based on things such as lot coverage, parking, etc.…, but don't necessarily take into 
account the number of people. In our new era, I would ask that all towns consider modifications to 
those limits in order to allow restaurants to space their tables in compliance with social distancing 
standards while still maintaining a viable number of seats with those spacing expectations. 
 
I understand that most of these asks require either a text amendment, a zoning variance, and/or a 
conditional use application, along with a fee and a timeline that may take 2‐3 months for any 
movement. But during these extremely trying times, I would ask if there is any way to expedite the 
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process, and the possibility of waving any fees that might be incurred. I would also be happy to have an 
OBRA member point person from each town work with all of you individually on these matters.  
 
As many are having upcoming town council meetings shortly, I ask that the above be read in public 
comments, or added to the agenda, with exception of Town of Duck, as I have my own specific business 
interest there and will draft a separate version for their meeting on May 6. 
 
Thank you again for your service to our community, and your consideration. 
 
Dan Lewis 
 
 
Daniel Lewis, CS, CSW 
Chef/Owner, Coastal Provisions Restaurants 
President, Outer Banks Restaurant Association 
252‐489‐3171 
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7 Ways to Respond to Regulation Rollbacks

Recently, a friend and colleague called me up and asked my advice. My ears perked up when he said that
maybe I could help him before he lost his job. He was getting serious pressure from his elected of�cials
to circumvent or roll back land use regulations to help local businesses impacted by the pandemic-
induced economic downturn.

My colleague said that a quarter to a third of local businesses were projected to fold, and the local
government was losing millions of dollars in revenue every month. Understandably, these were issues of
the highest concern to local leaders.

In his e�orts to uphold the community’s land-use requirements and the importance of public involvement, my colleague was at risk of
being viewed as an obstacle to mitigating them.

How then can we offer strategies to be part of the solution, without exceeding our statutory and
regulatory authority and while ensuring we do so in a manner consistent with our ethical principles?

Here are seven suggestions to consider:

1. PRIORITIZE MEASURES THAT ARE EASY FOR CUSTOMERS TO ACT ON
Planners can work with elected of�cials and community leaders in an expeditious manner to modify
requirements, while still following procedural rules.
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Simpler measures such as expanding the uses allowed in home occupations to enable businesses to work
out of the home until social distancing requirements can be relaxed are o�en easier for businesses to act
on and translate into meaningful economic activity that can help them stay a�oat. Then, if these
strategies yield positive bene�ts with limited side effects, communities can continue them a�er the crisis
is over.

Planners should consider resisting efforts to waive design and development standards for projects that
won’t be completed for another 12 to 24 months. Such waivers may have limited value in helping
businesses weather the short-term economic crisis. If inconsistent with community goals, such waivers
could compromise the quality and functionality of the built environment for years to come.

2. IMPLEMENT IMPACTFUL ADMINISTRATIVE SOLUTIONS
Instead of changing their rules, some communities are taking action administratively wherever they can.
For example, the City of Wilson, North Carolina, has stepped up its customer service
(https://www.wilsonnc.org/home/showdocument?id=2761) with measures such as encouraging clients to
schedule one-on-one phone calls with staff, opening a drive-through permitting window, and
repurposing on-street parking spaces to facilitate pick-up of restaurant take-out orders.

In addition, planners should consider using appropriate administrative authority to prioritize projects
and code revisions needed to protect the health, safety, and welfare of community members.

For example, we might prioritize the review of site plans needed to authorize drive-through testing sites
and emergency housing. It may be prudent to work with the city or county manager’s of�ce to vet these
in an expedited manner with governing boards and key stakeholders to con�rm support.

Then, once the new administrative procedures are in place, planners should publicize them broadly to
inform community stakeholders of the temporary change in operations. A good example of this is
provided by the City of Portland’s Planning and Sustainability Department
(https://www.portlandoregon.gov/bds/article/756804).

3. FIND WAYS TO IMPLEMENT ONLINE PERMITTING
A potentially more complicated project is moving to online permitting. Yet, even if you have not had the
time or money to implement such a system in the past (and have even less time or money in the present),
there may be simple ways to begin shi�ing planning functions online.

For example, the City of Wilson, North Carolina, has made online forms “�llable” electronically so that
customers don’t have to print them out and instead can submit them digitally. In addition, so�ware
licenses for other functions such as online plan intake and electronic plan review can cost less than
$1,000 a year and be installed relatively easily, while improving customer convenience and keeping
development projects moving forward while social distancing measures are in place.

While lower in cost, such solutions o�en require good internal project management as well as strong
collaboration with the Information Technology Department and may necessitate more trouble-shooting
over time to con�gure and integrate future modules.

The City of Asheville has done a nice job building its own online permitting system
(https://develop.plans.ashevillenc.gov/) one component at a time and creating a simple interface that
guides users through the steps they need to take to make an electronic submittal. The city now handles
about 90 percent of its plan reviews electronically.

A full-service so�ware vendor can provide an integrated solution for online permitting, including online plan intake and fee payment,
internal workflow management, activity tracking by property, and ready integration with GIS.

While more comprehensive, such solutions can cost tens or hundreds of thousands of dollars and take six
to 18 months, depending on whether or not your module is part of a larger organization-wide �nancial
management system.

Even so, now may be the time when your organization is willing to make this investment. With the
possibility of future waves of infection and more social distancing until a vaccine is developed, it may be
worth the effort.

4. ADJUST PLANS TO RESPOND TO CHANGING NEEDS, BUT RESIST MEASURES THAT WILL UNDERMINE STILL-DESIRABLE LONG-TERM
COMMUNITY GOALS
Flexibility is important to respond to changing community needs. Sometimes this can spark a long-
needed reevaluation of long-term goals and strategies. However, rushed actions that undermine a still-
desirable community vision can set back civic progress in signi�cant ways.

5. MAKE SURE TO EVALUATE PROPOSED MEASURES FROM A DIVERSITY OF STAKEHOLDER PERSPECTIVES
Chances are, if a measure was unpopular before the pandemic, it will still be unpopular a�erwards.
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Efforts to overturn hard-earned community solutions may bring political consequences once the crisis is
over, especially if they leave unpopular and lasting changes to the built environment. If pressure
continues for such measures, we might work to implement a multi-channel public involvement strategy
to give stakeholders as much opportunity as possible to provide input within the constraints of social
distancing.

6. REMIND OTHERS THAT THE RULE OF LAW IS A FUNDAMENTAL ASPECT OF OUR DEMOCRACY
If the governing board is willing to tap emergency powers that it may possess to circumvent current
development standards, then it is free to do so. Otherwise, we as planners need to stay within the limits
of our authority, carry out our responsibilities, and work to maintain the integrity of local laws, despite
the pressure we might experience to circumvent them.

7. ADVANCE EXPERIMENTAL MEASURES THAT COULD HELP DURING THE PANDEMIC AND BEYOND
The disruption to traditional operating procedures caused by the pandemic can also create a window of
opportunity to advance new measures you have always wanted to try that are consistent with good
planning principles. The best initiatives to advance may be those that help with short-term pandemic-
related issues and bring lasting community bene�ts.

Have you always wanted to expand administrative review of proposed development projects, especially for less-controversial decisions, to
improve the e�iciency of the development review process and free up public resources to handle other community planning needs?

Now might be the time for a pilot project, both to streamline review processes during the pandemic and
to test this as a long-term procedural change.

Have you always wanted to allow a demonstration project for package delivery by aerial or terrestrial
drones? Now might be a good time to try it, with social distancing measures heightening demand for
home delivery, and fewer people on the roads.

Have you always wanted to create more safe places for pedestrians and bicyclists in your community?
Now may be your chance. Seattle, for example, has just announced that it is making at least 20 miles of
streets in its Stay Healthy Streets pilot initiative permanently car-free
(https://sdotblog.seattle.gov/2020/05/07/2020-bike-investments-to-accelerate-including-20-miles-of-stay-
healthy-streets-to-become-permanent-in-seattle/).

Pressure to roll back development standards in times of crisis can trap planners between professional
ethics and political ef�cacy. With luck, these suggestions can help you focus the discussion on solutions
that address the challenge at hand without creating lasting harmful impacts on the community or ethical
dilemmas for public servants. And maybe the pandemic will even create an opportunity for you to try
some thoughtful experiments that bring lasting improvements.

Top image: Getty Images photo.
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